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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


‘lhe principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Hxchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7553) 


In re ROCKY REAGAN, d/b/a GEORGE W. SAUNDERS LIVESTOCK 
COMMISSION COMPANY. P&S Docket No. 2625. Decided Jan- 
uary 2, 1962. 


Insolvency—Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in market agency 
activities while insolvent. 


Mr. Robert R. Kimmel, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 6, 1961, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary of Agriculture as a 
market agency buying and selling livestock on a commission 
basis at the Union Stock Yards, San Antonio, Texas, and is 
charged with having violated certain provisions of the act and 
the regulations. 


On November 13, 1961, respondent filed an answer in which 
he admits the allegations set forth in paragraphs I, II, IV, V, 
and VI of the complaint, alleges that, with respect to the alle- 
gations set forth in paragraph III of the complaint, he is no 
longer insolvent, waives oral hearing, and consents to the issu- 
ance of a specified order. Complainant has moved to dismiss 
paragraph III of the complaint and has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 
1. The Union Stock Yards, San Antonio, Texas, hereinafter 


1 
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referred to as the stockyard, is now, and was at all time materia! 
herein, a posted stockyard subject to the provisions of the act. 


2. Respondent is an individual doing business at the stock- 
yard as the George W. Saunders Livestock Commission Company. 
Respondent is registered with the Secretary of Agriculture as a 
market agency buying and selling livestock on a commission basis 
at the stockyard, and at all times material herein respondent was 
so registered. 


8. Respondent is now, and was at all times material herein, 
engaged in the business of buying and selling livestock on a 
commission or agency basis at the stockyard. 


4. Respondent, during the period August 31, 1961, through 
October 6, 1961, operated as a market agency buying and selling 
livestock on a commission basis at the stockyard while insolvent. 


5. Respondent, during the period January 31, 1961, through 
October 6, 1961, used proceeds received from the sale of con- 
signed livestock for purposes of his own and for purposes other 
than the faithful and prompt accounting for and payment of 
such portion thereof as may have been due the consignors of 
livestock. As a result thereof, during the aforesaid period, re- 
spondent incurred deficits in his account for shippers’ proceeds 
varying from $21,736.73, to $97,582.84. 


6. Respondent, in the course and conduct of his business dur- 
ing the period January 31, 1961, through October 6, 1961, failed 
to keep such accounts, records, and memoranda as would fully 
and correctly disclose all transactions involved in such business. 
Specifically, following the sale of consigned livestock and the 
receipt of the gross proceeds resulting therefrom, respondent 
frequently failed to make any entry in his accounts and records 
showing that the livestock buyer had paid for his purchases of 
livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4, 5, and 
6 hereof, respondent has violated sections 307 312(a) and 401 
of the act (7 U.S.C. 208, 213(a), 221) and sections 201.40, 
201.41 and 201.46 of the regulations (9 CFR 201.40, 201.41, 
201.46). 


Inasmuch as respondent has consented to the issuance of a 
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specified order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Paragraph III of the complaint is dismissed. 


Respondent shall cease and desist from operating as a market 
agency buying or selling livestock on a commission basis while 
insolvent. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds”, or by a similar designation. Such account 
shall be drawn on only for payment of the net proceeds to the 
consignor or shipper, or such other person or persons whom 
respondent has knowledge is entitled thereto, and to obtain there- 
from the sums due respondent as compensation for his services, 
as set out in his tariff, and for such sums as are necessary to 
pay all legal charges against the consignment of livestock which 
respondent may, in his capacity as agent, he required to pay 
for and on behalf of the consignor or shipper. In all other 
respects respondent shall maintain such account in conformity 
with the provisions of section 201.42 of the regulations. 


Respondent is hereby ordered and directed to make and keep, 
as part of his accounts, records and memoranda relating to his 
business as a market agency, an accurate record of all proceeds 
receivable showing, for each account, at least, the date of pur- 
chase, the number of livestock purchased, the name of the live- 
stock purchaser, the purchase price, and the date of payment. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 7554) 


In re MCCANDLESS PACKING COMPANY, INC. P&S Docket No. 
2566. Decided January 3, 1962. 


Packer—Failure to Pay for Livestock—Admission— 
Cease and Desist 


Respondent is ordered to cease and desist from failing to pay for livestock 
purchased in commerce. 
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Mr. Robert Kimmel, for complainant. Mr. Abe D. Waldauer, of Memphis, 
Tennessee, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), instituted by a com- 
plaint filed May 16, 1961, by the Acting Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. Respondent is a packer as 
defined in the act and is charged with purchasing livestock in 
commerce while insolvent without paying for such livestock at 
the time of purchase and with, in effect, issuing checks in pay- 
ment for its purchases of livestock in commerce without having 
and maintaining sufficient funds on deposit to cover such checks, 
in violation of section 202(a) of the act (7 U.S.C. 192(a). A 
copy of the complaint and a copy of the rules of practice were 
served upon respondent May 19, 1961. 


Respondent filed an answer June 20, 1961, in which, in effect, 
it admitted the material factual allegations of the complaint. On 
June 21, 1961, complainant filed a request for a determination 
of the controversy herein on the pleadings based upon such ad- 
missions. Respondent failed to file a reply to such request, and on 
July 19, 1961, complainant’s request was granted. Complainant 
filed a brief, and on November 27, 1961, John Curry, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, filed a report pursuant to section 202.9(c) 
of the rules of practice (9 CFR 202.9(c)). In his report, the 
examiner recommended that respondent be ordered to cease and 
desist from the violations of the act found therein. No exceptions 
to the examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, McCandless Packing Company, Inc., is a cor- 
poration organized and existing under the laws of the State of 
Tennessee with its principal office and place of business located 
at 334 Rhode Island Avenue, Memphis, Tennessee. Respondent 
is now, and was at all times material herein, a packer as defined 
in the act. 


2. During the period July 1960 to May 16, 1961, the date of 
issuance of the complaint in this proceeding, respondent pur- 
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chased for its slaughtering operations substantial numbers of 
livestock at posted stockyards located in the States of Tennessee, 
Arkansas, and Missouri. During such period respondent was 
insolvent in that its current liabilities exceeded its current assets 
and it was unable to meet financial obligations as they became 
due in the ordinary course of business. 


3. In March 1961 respondent issued, in payment for some of 
its livestock purchases, 11 checks, totaling $36,238.41, which 
were not honored by the bank upon which they were drawn be- 
cause of insufficient funds. 


CONCLUSIONS 


Respondent denies that the matters set forth in the Findings 
of Fact constitute violations of the act. However, the issuance 
of checks in payment for livestock purchases without having and 
maintaining sufficient funds on deposit to cover such checks is a 
well-established violation of section 202 of the act (7 U.S.C. 
192), and respondent should be ordered to cease and desist from 
continuing to engage in such practice. See, e.g., In re Flicker 
Packing Co., Inc., 12 A.D. 188 (1958); In re Kilsheimer Bros., 
Inc. et al., 17 A.D. 865 (1958); In re Sol J. Solomon, d/b/a 
South Side Butehers, 18 A.D. 344 (1959). 


It is equally clear that purchasing livestock in commerce while 
insolvent constitutes a violation of the act. Numerous orders have 
been issued under the provisions of section 312 of the act (7 
U.S.C. 218) against livestock dealers and market agencies who 
engaged in livestock buying operations while insolvent. See, ¢.g., 
In re John C. Cook and George Cook, d/b/a Cook Cattle Co., 20 
A.D. 465 (1961); In re Leo Hardy, d/b/a Leo Hardy Livestock 
Commission Co., 20 A.D. 194 (1961). There is no substantial dis- 
tinction between the buying operations of packers and livestock 
dealers or market agencies. A violation of section 312 of the act 
in connection with such buying operations is equally unlawful 
under section 202 of the act, and the respondent should be re- 
quired to cease and desist from continuing to engage in this 
violation. See, In re Bogart-Central Packing Co., Inc. et al., 20 
A.D. 86 (1961). 


ORDER 


Respondent, McCandless Packing Company, Inc., acting by or 
through its officers, agents, and employees directly or indirectly, 
shall cease and desist from: 
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(1) purchasing livestock in commerce while in an insolvent 
financial condition: Provided, That nothing herein contained 
shall prevent McCandless Packing Company, Inc., from purchas- 
ing livestock in commerce if the purchase price of such livestock 
is paid in full at the time of purchase; 


(2) issuing checks in payment for its purchases of livestock 
in commerce without having and maintaining sufficient funds 
on deposit to cover such checks. 


(No. 7555) 


In re L. P. BROWN. P&S Docket No. 2551. Decided January 9, 
1962. 


Registration and Bonding Requirements— 
Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in dealer activities 
without being properly registered and bonded. 


Mr. Karl C. Grannan, for complainant. Godbold, Hobbs & Copeland of Mont- 
gomery, Alabama, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


* This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 19, 1961, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary of Agriculture to buy and 
sell livestock for his own account at the Bowman Stock Yards, 
Inc., Montgomery, Alabama, and the Capital Stock Yards, Mont- 
gomery, Alabama, and at all times mentioned herein respondent 
was so registered. 


Complainant alleges that respondent violated the act in vari- 
ous respects. 


On December 7, 1961, respondent filed a further amended an- 
swer in which he admits the allegations set forth in Paragraphs 
I and II of the complaint and neither admits nor denies the alle- 
gations set forth in Paragraphs III, IV, and V of the complaint, 
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waives oral hearing and the examiner’s report, and consents to 
the issuance of an order containing findings of fact. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. The Bowman Stock Yards, Inc., Montgomery, Alabama, 
the Capital Stock Yards, Montgomery, Alabama, and the Hooper 
Auction Company, Inc., Montgomery, Alabama, at all times men- 
tioned herein, were posted stockyards subject to the provisions 
of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock for his own account at the 
Bowman Stock Yards, Inc., Montgomery, Alabama, and the Capi- 
tal Stockyards, Montgomery, Alabama, and at all times men- 
tioned herein respondent was so registered. 


3. Respondent, on or about the dates and in the transactions 
set forth below, and at divers other times during the period from 
April 1, 1959, through July 1960, knowingly engaged in the 
business of a dealer in commerce at various posted stockyards 
subject to the provisions of the act, without furnishing and 
maintaining a reasonable bond or its equivalent as required by 
the act and the regulations. 


PURCHASES AT BOWMAN STOCK YARDS, INC. 
MONTGOMERY, ALABAMA 


Date Livestock Purchased 

1960 No. of Head Amount 
April 15 46 $4,059.97 
May 18 6 447.02 


PURCHASES AT CAPITAL STOCK YARDS 
MONTGOMERY, ALABAMA 


Date Livestock Purchased 

1960 No. of Head Amount 
May 16 31 $ 3,441.53 
May 17 95 7,933.21 
May 19 6 437.67 
May 24 137 12,675.26 
May 27 24 2,250.24 
June 23 78 5,805.67 
June 24 36 2,694.43 
June 25 81 5,910.68 
July 5 44 3,426.37 


July 7 73 7,130.20 
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PURCHASES AT HOOPER AUCTION COMPANY, INC. 
MONTGOMERY, ALABAMA 


Date Livestock Purchased 

1959 No. of Head Amount 
April 13 9 $ 543.02 
Apri: 14 29 4,503.41 
April 21 38 5,046.43 


4. On or about June 5, 1956, and November 9, 1959, com- 
plainant notified respondent in writing of the bonding require- 
ments of the act and regulations. 


5. Respondent, in connection with the transactions at the 
Hooper Auction Company, Inc., engaged in the business of a 
dealer in commerce without being registered to operate as a 
dealer at said stockyard. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 3, 4, and 5 
hereof, respondent has willfully violated sections 303 and 312(a) 
of the act (7 U.S.C. 203, 213(a)) and sections 201.10, 201.29, 
and 201.30 of the regulations (9 CFR 201.10, 201.29, 201.30). 

Inasmuch as respondent has consented to the settlement of 
this case upon a consent order basis and complainant has recom- 
mended that the order consented to by respondent be entered, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer in commerce without being properly registered 
and furnishing and maintaining a reasonable bond or its equiva- 
lent as required by the Packers and Stockyards Act, 1921, as 
amended and supplemented, and the regulations issued there- 
under. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 7556) 


In re L. L. SCHAFFNER, WILLIAM O’NEILL, GEORGE J. RENEKER, 
FRED. H. HATCH, ELDON H. HATCH, HOWARD N. HOLGATE, 
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HOWARD N. HOLGATE, JR., AND HATCH LIVESTOCK COMMISSION 
COMPANY. P&S Docket No. 2304. Decided January 10, 1962. 


Evidence—Observation Notes—Arrangement Between 
Packer-Buyer and Dealer 


Evidence, including notes of observations of activities of packer-buyer and 
dealer at stockyard which are admissible in evidence as records of past 
recollection, sustains charges that packer-buyer and dealer separately 
or jointly purchased cattle from market agencies, weighed the cattle 
to the account of the dealer who purportedly “planted” such cattle with 
market agencies and then weighed the cattle to the packer-buyer’s em- 
ployer at a substantial mark-up in price, in violation of section 312(a) 


of act. 


Evidence—Knowledge—Market Agency Aid in Arrangement— 
False Owner Designation on Scale Tickets 


Evidence establishes that market agencies aided arrangement of packer- 
buyer and dealer with knowledge of such arrangement and that the 
packer-buyer, dealer and market agencies caused the stockyard company 
to issue scale tickets showing false and incorrect initials for the owner 
of livestock weighed. 

Mr. Jerome S. Ducrest, for complainant. Respondent William O’Neill pro se. 
Mr. Irving T. Zemans, of Chicago, Illinois, for respondent L. L. Schaff- 
ner. Messrs. Joseph O. Parker and L. Alton Denslow, of Washington, 
D. C., for remaining respondents. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed January 31, 1958, by the Director, Livestock 
Division,’ Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that respond- 
ent Schaffner, head cattle buyer for the Illinois Packing Com- 
pany, Chicago, Illinois, had an arrangement, plan, or understand- 
ing with respondent O’Neill, a cattle dealer, whereby separately 
or jointly they purchased cattle suitable for slaughter by re- 
spondent Schaffner’s employer at the Union Stock Yards, Chi- 
cago, Illinois, had such cattle weighed and recorded as sold to 
O’Neill and later had the cattle reweighed and recorded as sold 
to Schaffner’s employer at an increase in price in violation of 


1 Subsequent to the institution of this proceeding, responsibility for the admisistration of 
the act was transferred to the Packers and Stockyards Division, Agricultural Marketing 


Service. (25 F.R. 6218; 26 F.R. 9758). 
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section 312(a) of the act (7 U.S.C. 213(a)). The remaining 
respondents are charged with aiding Schaffner and O’Neill in 
such arrangement. It is further alleged that respondents, in con- 
nection with the resales of cattle to Schaffner’s employer, caused 
the stockyard company to issue scale tickets showing false and 
incorrect designations of the owner of the cattle. Respondents 
filed answers to the complaint in which they generally denied the 
allegations thereof. 


A hearing was held in Chicago, Illinois, before Jack W. Bain, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, at intervals commencing May 19, 
1959, and ending March 19, 1960. At the hearing, respondent 
Schaffner was represented by Irving T. Zemans, Attorney at 
Law, Chicago, Illinois. George M. Burditt, Attorney at Law, 
Chicago, Illinois, counsel for respondent O’Neill, appeared at the 
opening of the hearing for the sole purpose of obtaining permis- 
sion to withdraw from the proceeding. O’Neill did not provide 
other counsel or appear at the hearing after the first day. The 
remaining respondents were represented by L. Alton Denslow 
and Joseph O. Parker, Attorneys at Law, Washington, D. C., and 
complainant was represented by Jerome S. Ducrest, Office of the 
General Counsel, United States Department of Agriculture. After 
the hearing, the parties filed briefs. Prior to and after the hear- 
ing the respondents filed numerous motions which were denied 
by the hearing examiner. On March 138, 1961, the hearing ex- 
aminer filed a report containing proposed findings of fact and 
conclusions and recommending that the respondents other than 
Fred and Eldon Hatch and George J. Reneker be found to have 
violated the act substantially as charged. The examiner recom- 
mended that the complaint be dismissed as to Fred and Eldon 
Hatch as complainant had failed to establish the allegations of 
the complaint with respect to them and with respect to George 
J. Reneker who died during the pendency of this proceeding. The 
examiner recommended that the other respondents be ordered to 
cease and desist from the violations found in his report and that 
their registrations under the act be suspended for a period of one 
year for Schaffner and O’Neill, six days with respect to Howard 
N. Holgate and Howard N. Holgate, Jr., and three days as to 
Hatch Livestock Commission Company. Respondents Schaffner, 
Holgate, Holgate, Jr., and the Hatch Commission Company filed 
exceptions to the hearing examiner’s report. Oral argument upon 
the exceptions was held in Washington, D. C., October 23, 1961. 
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FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, is now and was 
at all times mentioned herein a posted stockyard subject to the 
provisions of the act. 


2. Respondent L. L. Schaffner is registered with the Secre- 
tary under the act as a dealer to buy livestock at the stockyard 
for slaughter and at the time of the transactions involved herein 
was so registered. During such period Schaffner was employed 
as a packer-buyer by the Illinois Packing Company, a packer 
subject to the act. 


3. Respondent William O’Neill is registered with the Secre- 
tary under the act as a dealer to buy and sell livestock for his 
own account and as a market agency to buy livestock on a com- 
mission basis and to furnish miscellaneous services at the stock- 
yard, and at the time of the transactions involved herein was so 


registered. 


4. Respondent George J. Reneker, d/b/a Haime & Reneker, 
was registered with the Secretary under the act to buy and sell 
livestock as a market agency on a commission basis at the stock- 
yard and at the time of the transactions involved herein was 


so registered. 


5. Respondent Hatch Livestock Commission Company, a cor- 
poration, is registered with the Secretary under the act as a 
market agency to buy and sell livestock on a commission basis 
at the stockyard and has been so registered since January 1, 


1957. 


6. Respondents Fred H. and Eldon H. Hatch, partners, d/b/a 
Hatch Livestock Commission Company, were registered with the 
Secretary under the act as a market agency to buy and sell live- 
stock on a commission basis at the stockyard from October 15 
through December 31, 1956. Prior thereto, during the period 
October 6, 1955, through October 8, 1956, these respondents, 
d/b/a Hatch Livestock Commission Company and John Clay and 
Company of Chicago, were similarly registered as a market 
agency to buy and sell livestock on a commission basis at the 
stockyard. 

7. Respondents Howard N. Holgate and Howard N. Holgate, 


Jr., partners, d/b/a Norris and Holgate, are registered with the 
Secretary under the act as a market agency to buy and sell live- 
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stock on a commission basis at the stockyard, and have been 
so registered since December 1, 1956. Prior thereto, during the 
period July 2, 1946, through November 30, 1956, respondent 
Howard N. Holgate, d/b/a Norris & Holgate, was registered 
with the Secretary under the act as a market agency to buy 
and sell livestock on a commission basis at the stockyard. 


8. During the period October 7 through December 4, 1957, 
respondents L. L. Schaffner and William O’Neill, pursuant to a 
working arrangement, plan, or understanding, separately or 
jointly purchased cattle which were suitable for slaughter by 
respondent Schaffner’s employer, the Illinois Packing Company, 
from market agencies at the stockyard for the purpose of re- 
selling the cattle to Illinois Packing Company, weighed the cattle 
to the account of respondent O’Neill, who purportedly planted? 
them with other market agencies to conceal the identity of the 
cattle in plant transactions which were false and fictitious, and, 
usually on the same day and within a matter of hours, reweighed 
the cattle to the account of the Illinois Packing Company 
through the facilities of such market agencies at a substan- 
tial markup in price, as follows: 


PURCHASE SALE 
Date Cattle Market Market Total 
1957 Involved Agency Agency Markup 
10-7 18 steers Hatch N&H $213.40 
10-22 12 steers H&O Conklin 100.58 
11-5 7 WF Hfrs Walter Bros. Hatch 69.20 
11-6 13 steers N&H Hatch 151.85 
11-6 5 heifers N&H Quinn 38.80 
11-6 6 heifers N&H Frmrs U 69.85 
11-13 2 steers Reneker 5 
11-13 20 steers N & :. Conklin 263.25 
11-13 8 steers N&H Hatch 95.20 
11-18 20 steers Rice Conklin 249.04 
11-19 1 steer N&H Quinn 8.65 
11-19 2 heifers N & H) ’ 
11-19 1 steer N & H) Gillogly 27.85 
11-20 14 heifers Frmrs U Lawler Bros. 124.35 
11-20 7 steers Conklin Lawler Bros. 76.85 
11-20 9 steers Frmrs U N&H 90.77 
11-20 7 steers Rice N&H 76.00 
12-2 16 steers Frmrs U N&H 190.45 
12-2 4 heifers Frmrs U N&H 11.49 
12-3 19 steers Rosenbaum N & H 179.02 


2A plant of livestock by a dealer is the placing of livestock which the dealer has purchased 
at the stockyard with a market agency for resale by the market ‘agency for the dealers 
account at the stockyard. 
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PURCHASE SALE 
Date Cattle Market Market Total 
1957 Involved Agency Agency Markup 
12-3 6 heifers Hatch N&H 53.25 
12-4 16 heifers Frmrs U ) 
12-4 1 heifer Quinn ) N&H 172.63 
12-4 1 cattle Bresnahan) 


In most of the transactions Schaffner purchased cattle for Illinois 
Packing Company at the same time and out of the same lots 
from which he, or he and O’Neill together, purchased the cattle 
weighed to O’Neill and subsequently weighed from O’Neill to 
Illinois Packing Company. In carrying out their arrangement or 
plan during the October 7—December 4, 1957, period, respond- 
ents O’Neill and Schaffner were aided and abetted by respondents 
Howard N. Holgate and Howard N. Holgate, Jr., d/b/a Norris 
and Holgate and by the Hatch Livestock Commission Company 
who, with knowledge of such plan, sold livestock to O’Neill and 
arranged for the reweighing of livestock from O’Neill to Illinois 
Packing Company in fictitious plant transactions and also had 
cattle weighed from O’Neill to Illinois which had been purchased 
by O’Neill from other market agencies. 


9. During the nine-week period October 7 to December 7, 
1957, O’Neill sold 450 cattle at the stockyard, 439 of which went 
to Illinois Packing Company with 11 to other purchasers. In five 
of the nine weeks, all of O’Neill’s purchases went to Illinois 
Packing Company. O’Neill made a gross profit of $4,476.30 on 
the resale of the 450 cattle. From January 1 through September 
30, 1957, O’Neill sold 1,999 cattle at the stockyard, 1,863 of 
which went to Illinois Packing Company with 136 to others. 
During 1957, O’Neill sold 2,575 cattle at the stockyard, 2,418 
of which, or approximately 93 percent, went to Illinois Packing 
Company with 156 to others. All such cattle except 1 were sold 
as plants or “seconds,” 1,351 of which were allegedly sold 
through Norris and Holgate, and of these, 1,279 were sold to 
Illinois Packing Company. O’Neill’s gross profit on the 2,575 
cattle was $26,961.35, or $10.55 per head, and his net profit was 
$21,857.73. 


10. During 1956, O’Neill sold 3,299 cattle at the stockyard, 
approximately 93 percent of which went to Illinois Packing Com- 
pany. O’Neill’s gross profit for the year was $41,914.81, or $12.69 
per head, and his net profit was $36,182.37. 
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11. Cattle planted with Reneker, as well as cattle planted 
with Norris and Holgate and Norris & Holgate, during the years 
1956 and 1957 were resold under the name of Norris and Hol- 
gate or Norris & Holgate by either George Reneker or Howard 
N. Holgate, and commissions on such plant resales were divided 
equally between the two market agency respondents. Norris and 
Holgate and Reneker used the same sales pens and, insofar as 
plant sales were concerned, operated as a single firm. 


12. Livestock sold by O’Neill to Illinois Packing Company 
during the period January 1, 1956, through September 30, 1957, 
as set forth in Findings of Fact 9 and 10, were sold to such 
packing company pursuant to the plan, arrangement, or under- 
standing between O’Neill and Schaffner described in Finding of 
Fact 8. 


13. In the transactions listed in Finding of Fact 8 involving 
7 heifers (November 5, 1957), 13 steers (November 6), and 8 
steers (November 13), the Hatch Livestock, Commission Com- 
pany and O’Neill caused the stockyard company to issue scale 
tickets showing as the seller of such livestock the false initials 
RP, LQ, and WH, respectively, instead of O’Neill’s true initials. 
Copies of such scale tickets became, in the regular course of busi- 
ness, part of the records of the stockyard company, the Illinois 
Packing Company, and such market agency. 


14. In the transactions listed in Finding of Fact 8 involving 
7 and 9 steers (November 20, 1957), 3 and 1 heifers (December 
2), and 6, 10 and 18 head of cattle (December 3 and 4), Norris 
and Holgate and O’Neill caused the stockyard company to issue 
scale tickets showing as the seller of such livestock the false 
initials JW, JW, RC, RC, JW, RM, and NG, respectively, instead 
of O’Neill’s true initials. Copies of such scale tickets became, in 
the regular course of business, part of the records of the stock- 
yard company, the Illinois Packing Company, and such market 
agency. 


CONCLUSIONS 
I 


The complaint filed herein alleges, in part, that during the 
period October 1 through December 31, 1957, “respondents L. L. 
Schaffner and William O’Neill, pursuant to a working arrange- 
ment, plan, or understanding . . . separately or jointly purchased 
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cattle which were suitable for slaughter by respondent Schaff- 
ner’s employer, the Illinois Packing Company, from the market 
agency respondents or other market agencies, for the purpose of 
selling such cattle to said packer, weighed the cattle to the 
account of respondent O’Neill, who purportedly ‘planted’ them 
with the market agency respondents or other market agencies 
to conceal the identity of the cattle in the plant transactions 
which were false and fictitious, and, usually on the same day and 
within a matter of hours, reweighed the cattle to the account of 
the Illinois Packing Company through the facilities of such mar- 
ket agencies at a substantial mark-up.” Specific instances of such 
practice are then set forth in the complaint. This allegation of 
the complaint represents the most serious charge made therein. 


This major allegation of the complaint has evoked much heat 
and controversy in this proceeding and a great deal of evidence 
has been adduced in connection therewith. When the “smoke” 
clears, however, it is patent and, as stated by the hearing ex- 
aminer, “inescapable” that the charge has been established. The 
record herein is replete with evidence in support of such conclu- 
sion. The conduct of the principals, that is, Schaffner and O’Neill, 
at the stockyard, the mechanics of the dealer’s alleged purchases 
of livestock and his sales of livestock all contribute to this find- 
ing. 

An analysis of the results of observations made by complain- 
ant’s employees at the stockyard during the period October 7 
through December 4, 1957, in conjunction with record evidence 
of purchases and sales of livestock purportedly made by respond- 
ent O’Neill and Schaffner is extremely revealing. In several of 
the transactions, cattle were charged to or purchased for 
O’Neill’s account but the actual handling and arrangements with 
respect thereto were made by Schaffner. The dealer did not see 
the cattle until after they had been charged to his account. 
Again, in other cattle purchases, the cattle were bought by 
Schaffner and charged to O’Neill’s account with the dealer’s 
knowledge and approval. In other instances Schaffner and O’Neill 
made the cattle purchases jointly after they had seen the cattle 
together and had conferred jointly with salesmen employees of 
the market agencies through which the purchases were made. 
It is highly significant to a finding of “working arrangement, 
plan, or understanding” that Schaffner purchased cattle for his 
employer from the same lots or consignments from which O’Neill 
later obtained livestock sold to Illinois Packing Company. Schaff- 
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ner could have purchased the cattle weighed to O’Neill for Illinois 
Packing Company at the time he made purchases for his em- 
ployer’s account out of such consignments. Instead, Schaffner 
purchased such livestock from O’Neill a short time later at a 
substantial markup in price averaging $1 per hundredweight. 
Such cattle were obviously passed over by Schaffner so that they 
could be weighed to O’Neill and then reweighed to Illinois Pack- 
ing Company at a substantial profit to the dealer. That O’Neill’s 
alleged sales of livestock to Schaffner for his employer’s account 
were not bona fide but part of the arrangement found herein is 
further evidenced by the fact that in many instances Schaffner 
had left the sales area at the stockyard before the livestock pur- 
chased for Illinois Packing Company’s account had even been 
weighed to O’Neill. 


Too, the mere physical movements and conduct of the dealer 
and the packer-buyer at the stockyard tend to establish the 
charge set forth above. Schaffner and O’Neill, during the period 
October 7—December 4, 1957, regularly made a large portion 
of their rounds of the stockyard sale area involved together. 
They continually met and conferred in sales pens, sales alleys, 
or in the main West alley. While it is to be expected that O’Neill 
and Schaffner, who had both been engaged in the business of buy- 
ing livestock in the same part of the stockyard for a number of 
years and evidently were acquaintances of long standing, would 
exchange greetings, engage in a certain amount of chit-chat and 
business talk, and perhaps do some “trading,” the dispropor- 
tionately large number of meetings, conversations and confer- 
ences between them and between them and market agency sales 
personnel, as well as the times and places of such meetings, 
conversations and conferences, leave no doubt that they were far 
more than casual meetings, mere exchanges of greetings, innocent 
conversations or normal trading negotiations. They obviously 
were means of exchanging information and arriving at decisions 
as to their purchases of cattle for resale to Schaffner’s employer 
and the details in connection with the handling of such purchases 
and the resales and reweighings which were essential to the 
working arrangement or understanding. Schaffner and O’Neill 
did not engage in similar conversations and meetings with other 
dealers or packer-buyers. 


In addition, O’Neill’s sales, instead of being distributed among 
several packers and suppliers, were practically all made to 
Illinois Packing Company. Documentary evidence shows that 
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during October 7—December 4, 1957, of the 450 cattle sold by 
O’Neill, 489 were sold to Schaffner’s employer and only 11 were 
sold to other buyers. In five weeks of such period all of O’Neill’s 
cattle were sold to such packing company. During the full three- 
month period October 1—December 31, 1957, O’Neill sold 575 
cattle, 555 of which were sold to Illinois Packing Company and 
only 20 to others. All such sales to Illinois Packing Company 
were made at a substantial markup in price. 


It is clear from the record that O’Neill and Schaffner were 
involved in the “working arrangement, plan, or understanding” 
alleged and described in the complaint during the October 7— 
December 4, 1957, period. Such conclusion is further buttressed 
by the fact that Schaffner, though conducting a vigorous de- 
fense in this proceeding, failed to testify with respect to his 
activities at the stockyard. Cf. Interstate Circuit v. United 
States, 306 U.S. 208, 225-27 (1939); Bilokumsky v. Tor, 263 
U.S. 149, 154 (1923); Montgomery Ward & Co. v. National 
Labor Relations Board, 107 F.2d 555, 560 (7th Cir. 1939). See 
also 2 Wigmore, Evidence §289 (3d ed. 1940). Nor did O’Neill 
participate in or testify at the hearing. The scheme or arrange- 
ment, as described in Finding of Fact 8, constitutes an unfair 
and deceptive practice in willful violation of section 312(a) of 
the act (7 U.S.C. 213(a)). Cf. In re Everett J. Armstrong, d/b/a 
Armstrong Cattle Company et al., 18 A.D. 21 (1959); In re 
Arthur Caven, 18 A.D. 106 (1959). The complaint further alleges 
that a similar arrangement was in effect the rest of 1957 and 
during 1956. The record does not contain, however, observations 
of the activities of the dealer and packer-buyer at the stockyard 
during 1956 and the first nine months of 1957. It would be neces- 
sary, in part, to ascribe to the earlier period what the record 
indicates was the case during October-December 1957. But the 
record does establish that during the earlier 21-month period 
O’Neill allegedly also sold approximately 93 percent of his cattle to 
the Illinois Packing Company at a very substantial and unusual 
markup or profit.° 


In addition, testimony of market agency personnel indicates that 


’ During the period June 29—September 30, 1957, of the 659 cattle allegedly purchased 
by O’Neill, 685 were reweighed from O’Neill to the account of Illinois Packing Company and 
during the period January 1—June 28, 1957, of the 1,352 cattle so purchased, 1,228 were 
reweighed from O’Neill to Illinois Packing Company. During 1957, O’Neill sold 2,575 cattle, 
2,418 or 93.9 percent of which were sold to Schaffner’s employer with only 157 to others, 
During 1956, of the 3,298 cattle allegedly purchased by O’Neill, 2,639 were reweighed to 
Illinois Packing Company as “plants’’ and 447 were sold directly to such packer, totaling 
3,086 head or 93 percent of O’Neill’s sales. (See also Fin ‘act 9 and 10.) 
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the alleged plan was in effect during the earlier period. We 
conclude that the “working arrangement, plan, or understanding” 
was also engaged in by O’Neill and Schaffner during the 21- 
month period of January 1956 through September 1957 in willful 
violation of section 312(a). 


The findings and conclusions stated above with respect to the 
activities of the dealer and packer-buyer at the stockyard during 
the October 7—December 4, 1957, period, are based, in part, 
upon notes of observations made by complainant’s employees 
from a room in the Livestock Exchange Building at the stock- 
yard which overlooked a section of the sales area. The notes were 
introduced into evidence and they record in detail the movements 
of respondents O’Neill and Schaffner at the stockyard. Respond- 
ents take vehement exception to the admission of the notes in 
evidence and have engaged in an all-out attack upon the notes 
and the testimony of complainant’s observer-employees there- 
from. The notes were clearly admissible in evidence as records 
of past recollection of the observer witnesses. See e.g., Papalia v. 
United States, 243 F.2d 487, 441 (5th Cir. 1957); Ettelson 
v. Metropolitan Life Ins. Co., 164 F.2d 660, 667 (8d Cir. 1947) ; 
Putman V. Moore, 119 F.2d 246, 248 (5th Cir. 1941) ; D’Angelo 
v. Columbia Fire Ins. Co. of Ohio, 118 F.Supp. 474, 477 (E.D. 
N.Y. 1954). See also United States v. Riccardi, 174 F.2d 883 (3d 
Cir. 1949), cert. denied, 337 U.S. 941 (1949) ; 3 Wigmore, Evi- 
dence §§ 734-755 (3d ed. 1940). In addition, respondents’ at- 
tempts to discredit the ability of the observers to use binoculars, 
the competency of the stenographer to record and time the ob- 
servations, etc., are not persuasive. 


Respondents contend, too, that the notes should be ruled out 
as evidence because they were altered before and during the 
hearing. The type of disputed alteration made before the hearing 
relates to statements added to the notes to the effect that re- 
spondent Schaffner was not observed in a particular alley or 
at the section of the stockyard under observation at all or after 
a stated time. Such additions merely constituted restatements in 
affirmative form of what the observation notes already contained, 
that is, an affirmative statement of the fact that the note in- 
volved contained no reference to Schaffner’s presence in the alley 
or section of the stockyard at all or after a stated time. The 
alterations made during the hearing involved deletions of cer- 
tain matters from the notes. The observer witnesses testified 
that they deleted from the notes during the course of the hearing 
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immaterial statements to which they believed respondents’ coun- 
sel would object. In short, these witnesses testified that certain 
immaterial statements were deleted to obviate possible objec- 
tion by respondents’ counsel at later sessions of the hearing. 
An examination of the notes clearly reveals that the deletions 
complained of were merely as testified to by the observer wit- 
nesses. The intensive cross-examination by respondents’ counsel 
as to certain statements contained in notes earlier introduced 
into evidence at the hearing led to the attempt to avoid cross- 
examination with respect to similar statements in observation 
notes not then subject to such examination. While the deletions 
complained of may not have been wise, the notes were not 
thereby “doctored” as alleged, and respondents were not preju- 
diced thereby. It is concluded that despite respondents’ many 
objections to the notes of observations involved herein respond- 
ents have completely failed to alter our conclusion with respect 
to their admissibility or to destroy or weaken their probative 
value. 


II 


We turn now to complainant’s charges that the market agency 
respondents, Howard N. Holgate and Howard N. Holgate, Jr., 
doing business as Norris and Holgate, and the Hatch Livestock 
Commission Company,‘ aided and abetted O’Neill and Schaffner in 
the illegal scheme or arrangement found herein during the Octo- 
ber 7—December 4, 1957, period. These respondents contend at 
the outset that “there was not a scintilla of evidence offered by 
complainant” that the market agency respondents “knew of any 
‘working arrangement, plan, or understanding’ between O’Neill 
and Schaffner, as charged.” We first consider this contention 
with respect to respondents Howard N. Holgate and Howard N. 
Holgate, Jr. 


These respondents would discount and completely overlook 
the activities of the dealer and the packer-buyer in their alleys 
at the stockyard. Schaffner purchased livestock from Norris and 
Holgate for O’Neill’s account when O’Neill did not see the live- 
stock as illustrated by the transaction of November 13, 1957, and 


*The hearing examiner, in effect, recommended that the allegations of the complaint for 
the period January 1956 through September 1957 be dismissed as to respondents Fred and 
Eldon Hatch and the Hatch Livestock Commission Company because complainant had failed 
to establish such allegations of the complaint with respect to these respondents. Complainant 
did not file exceptions thereto. Respondent George J. Reneker died during the pendency of 
this proceeding. The complaint also alleges that respondent market agencies violated section 
401 of the act (7 U.S.C. 221) but neither complainant nor the hearing examiner recommended 
that violation of this section of the act be found. 
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Norris and Holgate weighed cattle to O’Neill’s account, subse- 
quently resold to Illinois Packing Company, after Schaffner and 
O’Neill had looked at the cattle together and had conferred with 
representatives of Norris and Holgate, as happened on November 
19, 1957. Too, there were a number of instances between October 
7 and December 4, 1957, in which cattle was weighed through 
Norris and Holgate from O’Neill to Illinois Packing Company 
when the scale tickets carried false initials for the seller of the 
cattle and Norris and Holgate collected from Illinois Packing 
Company for the cattle and charged O’Neill a selling commission 
although Norris and Holgate did not show the cattle for O’Neill 
or sell the cattle to Illinois Packing Company. The accounts of 
sale were made out by Norris and Holgate in the name of O’Neill 
although the copy of the scale ticket’ which went to the Norris 
and Holgate office from the scale did not carry O’Neill’s initials. 
Another piece of significant evidence is that, according to the 
weighmistress’ testimony, she would not weigh cattle through a 
market agency unless a representative of the market agency was 
present. These respondents knew Schaffner was the Illinois 
Packing Company’s head cattle buyer, they knew that O’Neill 
and Illinois were primarily in the fat cattle business, and they 
knew that O’Neill was cleared through W. E. Nixon and Com- 
pany. In 1956 and 1957 prior to the October-December 1957 
period covered by the visual observations of complainant’s repre- 
sentatives, Norris and Holgate had made many sales of cattle to 
O’Neill which were disposed of by him to Illinois Packing Com- 
pany. 

We can only conclude then that Norris and Holgate were 
aware of and aided the arrangement between O’Neill and Schaff- 
ner, at least in connection with the specified transactions. True, 
Howard N. Holgate, one of the partners, denied in testimony 
knowledge of any such arrangement. But the other partner did 
not testify’ and apparently the hearing examiner who was in a 


°Of course the false initials on the scale tickets hid from Illinois Packing Company the 
fact that the cattle were being purchased from O’Neill and created the appearance of an 
ordinary sale by the market agency for a consignor. 
®°The testimony of Sagert, assistant superintendent in the livestock division of the stock- 
yard company, is contrary to some extent to that of the weighmistress, but as she is the 
person who actually performed the weighing services in the transactions involving Norris 
and Holgate, greater importance is attached thereto. 
7 Section 403 of the act (7 U.S.C. 223) reads as follows: 
“When construing and enforcing the provisions of this Act, the act, omission, or 
failure of any agent, officer, or other person acting for or employed by any packer, 

. stockyard owner, market agency, or dealer, within the scope of his employ- 
ment or office, shall in every case also be deemed the act, omission, or failure of 
such packer, . . . stockyard owner, market agency, or dealer, as well as that of 
such agent, officer, or other person.” 

An especially close working relationship appears to have been in existence between 
O’Neill and Schaffner and George Reneker. (See Finding of Fact 11.) 
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position to observe the demeanor of the partner who testified was 
not impressed and we are in agreement with the hearing ex- 
aminer. See e.g., Great Western Food Distributors v. Brannan, 
201 F.2d 476, 479 (7th Cir. 1953), cert. denied, 345 U.S. 997 
(1953); Ohio Associated Tel. Co. v. National Labor Relations 
Board, 192 F.2d 664, 668 (6th Cir. 1951). Consequently, the Hol- 
gate respondents, we conclude, wilfully violated section 312(a) 
of the act during the October 7—December 4, 1957, period. We 
do not believe that we should find that Norris and Holgate know- 
ingly aided the arrangement prior to the October-December 1957 
period. To find so, we would have to assume that the same proof 
of knowledge exists for the prior times that was adduced for the 
October-December 1957 transactions. We do not think we should 
make such an assumption. 

The case against the Hatch corporation is not quite as strong 
as that against the Holgates. Nevertheless, on October 7, 1957, 
the Hatch firm weighed 18 steers to O’Neill at 12:45 p.m., and 
at 12:46 p.m., Norris and Holgate weighed the steers to Illinois 
Packing Company on a “break-in” during the Hatch firm’s turn 
at the scale, permission for which had to be given by Hatch. 
Complainant’s witnesses who were observing operations from 
the Exchange Building did not see O’Neill looking at cattle in 
the Hatch alley at any time after 10:30 a.m. On November 
6, 1957, 13 cattle were weighed through Hatch to Illinois 
Packing Company at 9:42 a.m. on a “break-in” during Norris 
and Holgate’s turn at the scale when at 9:40 a.m. the cattle had 
been weighed to O’Neill by Norris and Holgate. On Novem- 
ber 138, 1957, Hatch weighed cattle to Illinois Packing Com- 
pany at 12:56 p.m. on a “break-in” on Norris and Holgate’s 
turn at the scale when Norris and Holgate had weighed the 
cattle to O’Neill at 12:55 p.m. on the Hatch turn at the scale. 


In the November transactions described above, the scale tickets 
for the weighings to Illinois Packing Company carried fictitious 
initials but the Hatch firm billed Illinois for O’Neill and collected 
selling commissions although the firm did not show the cattle 
or sell the cattle to Illinois Packing Company and knew that 
O’Neill was cleared by W. E. Nixon. Obviously the Hatch firm 
aided the scheme between Schaffner and O’Neill and we must 
eonclude that the aid was given knowingly. Fred Hatch, Sr., 
testified and denied any such knowledge. He testified at length 
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concerning the Hatch transaction of October 7, 1957, to the gen- 
eral effect that Schaffner suggested he sell the cattle to “one of 
the boys” and that he, Schaffner, would buy it from the dealer 
the next day. Hatch testified that he then sold the cattle to 
O’Neill. But one minute after the cattle were weighed to O’Neill 
by the Hatch firm the cattle were again weighed from O’Neill 
to Illinois Packing Company through Norris and Holgate by 
means of a “break-in” on the Hatch turn at the scale. It is not 
surprising that the hearing examiner did not consider the testi- 
mony of Fred Hatch, Sr., and several employees of the firm as 
a satisfactory explanation of the October 7, 1957, charges and 
neither do we. We conclude then that the Hatch Livestock Com- 
mission Company also wilfully violated section 312(a) of the 
act during the October 7—December 4, 1957, period. 


III 


The market agency respondents and O’Neill and Schaffner 
are also charged with causing the stockyard company to issue 
scale tickets showing false and incorrect initials for the owner 
of the livestock weighed in some of the reweighing transactions 
where O’Neill’s livestock was weighed and sold to Illinois Pack- 
ing Company, which scale tickets were made a part of the 
accounts and records of the stockyard cmpany, the market 
agency involved, and the packing company. It is clear that incor- 
rect initial designations appear on some of the scale tickets. 


A survey of scale tickets in the record reflecting the weigh- 
ing of livestock to O’Neill reveals that the initials of the shipper 
of such livestock, if listed, are generally correct. Such is not 
the case with respect to scale tickets representing the weighing 
of livestock from O’Neill through market agencies at the stock- 
yard to Illinois Packing Company. As noted above, the weigh- 
mistress at the stockyard who weighed the livestock allegedly 
sold by O’Neill to the packing company through respondent 
market agencies testified that she would not weigh such cattle 
through the market agency unless a representative of the com- 
mission firm or market agency was present. She further testi- 
fied that she wrote the initials of the person putting the live- 
stock on the scale in the space on the scale ticket for the listing 
of the owner of the livestock when the name of the owner 
thereof was not called to her. There is no evidence herein, 
however, that this occurred in any of the weighing transac- 
tions involved herein. It appears, rather, that a representative 
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or representatives of Norris and Holgate and the Hatch Live- 
stock Commission Company either called the false initials of 
the owner to the weighmistress or permitted O’Neill to call 
such incorrect initials to the weighmistress in willful violation 
of sections 307 and 312(a) of the act and section 402 thereof 
(7 U.S.C. 402) which makes applicable section 10 of an act 
entitled, “An act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes” (15 U.S.C. 
50). It is not thought likely that O’Neill actually called such 
initials as the weighmistress testified that O’Neill very rarely 
weighed cattle at her scale. In any event, O’Neill also so vio- 
lated sections 312(a) and 402 by either calling such false initials 
or instructing the market agencies so to inform the weigh- 
mistress. As the falsification of the owner’s initials was but 
part of the scheme or arrangement between the dealer and 
packer-buyer by reason of which Illinois Packing Company 
could not ascertain from the scale ticket that O’Neill was the 
vendor of the livestock represented thereby, such practice also 
constituted willful violations of sections 312(a) and 402 of 
the act by Schaffner. His presence at the scale was not neces- 
sary, under the circumstances, to find such violations. ' 


IV 


Respondents have raised many objections to procedural and 
substantive rulings of the hearing examiner, Of course, in view 
of our conclusions herein, respondents’ motion to dismiss the 
complaint is without merit. In addition, our review of the other 
contested rulings of the hearing examiner reveals no error. 


The hearing examiner recommended that respondents O’Neill 
and Schaffner be ordered to cease and desist from the violations 
found in his report and that such respondents be suspended 
as registrants under the act for a period of one year. In view 
of the nature of the violations found herein, such an order should 
be issued. Also, the examiner recommended that Howard N. 
Holgate and Howard N. Holgate, Jr., d/b/a Norris and Hol- 
gate, and the Hatch Livestock Commission Company be sus- 
pended as registrants under the act for a period of six days 
and three days, respectively, and be ordered to cease and desist 
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from the violations found in his report. Such an order should 
be issued.® 


The many contentions of the parties presented on the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied. 


ORDER 
Respondent William J. O’Neill shall cease and desist from: 


(a) engaging in any plan or arrangement whereby 
he purchases livestock jointly with a packer-buyer or 
has livestock purchased for his account by a packer- 
buyer for the purpose of reselling, and reselling, such 
livestock to the packer-buyer’s employer, or purchas- 
ing livestock pursuant to an arrangement with a packer- 
buyer whereby such livestock are to be resold, and are 
resold, to the packer-buyer’s employer; 

(b) using false and fictitious plant transactions in 
connection with his sales of livestock to conceal his 
identity as the seller of such livestock; 


(c) causing false or incorrect entries to be made in 
records of persons subject to the act. 


Respondent William J. O’Neill is suspended as a registrant 
under the act for a period of one year but such suspension shall 
apply only to activities subject to the jurisdiction of the act 
prior to the amendment thereof September 2, 1958 (72 Stat. 
1749). 


Respondent L. L. Schaffner shall cease and desist from: 


(a) engaging in any plan or arrangement whereby 
he purchases livestock jointly with a dealer as defined 
in the act or for the account of a dealer for the pur- 
pose of having the dealer resell such livestock to his 
employer, or purchasing livestock for his employer from 
a dealer pursuant to an arrangement with the dealer 
whereby the dealer purchased such livestock for resale 
to such employer. 


® Since the suspensions to be ordered herein would now have a broader coverage than would 
have been the case at the times of the violations found herein due to expansion of the act’s 
jurisdiction since the complaint was filed, the suspensions should be limited to the act’s 
reach when the violations occurred. See amendment issued September 2, 1958 (72 Stat. 1749). 
Cf. In re Harry Lee Sparks and Rex Wanda Sparks, 19 A.D. 709 (1960), aff’d, D.C. ‘Cir. 
May 2, 1961. 
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(b) causing false or incorrect entries to be made 
in records of persons subject to the act. 


Respondent L. L. Schaffner is suspended as a registrant under 
the act for a period of one year but such suspension shall apply 
only to activities subject to the jurisdiction of the act prior 
to amendment thereof September 2, 1958 (72 Stat. 1749). 


Respondents Howard N. Holgate and Howard N. Holgate, 
Jr., d/b/a Norris and Holgate, and respondent Hatch Commis- 
sion Company shall cease and desist from: 


(a) purportedly selling livestock to a dealer after 
showing such livestock to a packer-buyer and the 
dealer jointly or the packer-buyer with knowledge that 
such packer-buyer and dealer are engaged in a plan or 
arrangement to resell such livestock to the packer- 
buyer’s employer; 

(b) purportedly selling livestock to a packer as 
defined in the act for the account of a dealer in false 
and fictitious plant transactions at a stockyard with 
knowledge of a plan or arrangement between the dealer 
and an employee of such packer to purchase and resell 
such livestock to the packer; 


(c) causing false and incorrect entries to be made 
in records of persons subject to the act. 


Respondents Howard N. Holgate and Howard N. Holgate, 
Jr., d/b/a Norris and Holgate, are suspended as registrants 
under the act for a period of six days and respondent Hatch 
Commission Company is so suspended for three days but such 
suspensions shall apply only to activities subject to the juris- 
diction of the act prior to amendment thereof September 2, 1958 
(72 Stat. 1749). 


The complaint is dismissed as to respondents George J. Rene- 
ker, deceased, and Fred H. Hatch and Eldon H. Hatch. 


Except as to suspension, this order shall become effective on 
the 6th day after its date. The suspensions of William J. O’Neill, 
L. L. Schaffner, Howard N. Holgate and Howard N. Holgate, 
Jr., d/b/a Norris and Holgate, and the Hatch Commission Com- 
pany as registrants under the act shall become effective on the 
30th day after the date of this order. 
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(No. 7557) 


In re MOBRIDGE LIVESTOCK AUCTION, INC. P&S Docket No. 
2628. Decided January 17, 1962. 


Prior Order Amended 


The order of December 29, 1961, is amended to suspend or hold in abeyance 
the suspension of respondent as a registrant under the act. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AMENDING PRIOR ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), a 
default order was issued December 29, 1961, in part susperd- 
ing respondent as a registrant under the act for a period of 
20 cays and thereafter until it fully complies with the bonding 
requirements of the act and the regulations issued thereuiider. 
Prior to the effective date of the order, respondent filed a state- 
ment in which it alleges that it had complied with the bonding 
requirements of the act prior to the issuance of the order of 
December 29, 1961. Complainant then recommended that the 
order of December 29 be amended so as, in effect, to suspend 
the suspension of respondent as a registrant under the act. 
Accordingly, that part of the order of December 29, 1961, sus- 
pending respondent as a registrant under the act is hereby 
amended as follows: 


Respondent is suspended as a registrant under the 
act for a period of 20 days, such suspension to be held 
in abeyance and not to become effective unless respond- 
ent shall be found, after opportunity for hearing, to 
have, within three years from the effective date of this 
order, again failed to comply with the bonding require- 
ments of the act and the regulations issued thereunder. 


This order shall become effective on the 10th day after serv- 
ice thereof upon respondent, and copies hereof shall be served 
upon the parties. 


(No. 7558) 


In re GOLDRING PACKING COMPANY, INC. P&S Docket No. 2585. 
Decided January 19, 1962. 
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Packer—Failure to Pay Agreed Purchase Price— 
Cease and Desist 


Respondent is ordered to cease and desist from failing or refusing, after 
slaughter, to pay the full agreed upon purchase price of livestock meet- 
ing contract requirements. 


Mr. Robert R. Kimmel, for complainant. Mr. Bernard Sacks, of Los Angeles, 
California, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed June 29, 1961, by the Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint charges that 
the respondent, a corporate packer, engaged in, and used, unfair 
and deceptive practices in commerce, in violation of section 
202(a) of the act (7 U.S.C. 192(a)), in that it purchased 812 
lambs in commerce, slaughtered the lambs, and refused and 
failed to pay the full purchase price in settlement therefor. 


On July 20, 1961, the respondent filed an answer in which 
it admitted all the material allegations of the complaint, and 
alleged that the lambs it purchased were not as represented 
by the seller, that the seller agreed to take less than the full 
purchase price in settlement therefor, and therefore, that it had 
not violated section 202(a) of the act. 


On September 6, 1961, an oral hearing was held in Los An- 
geles, California, before John Curry, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agricul- 
ture. Robert R. Kimmel, Office of the General Counsel, United 
States Department of Agriculture, appeared on behalf of the 
complainant and Bernard Sacks, Attorney at Law, Los Angeles, 
California, appeared on behalf of the respondent. Complainant 
called five witnesses and introduced four exhibits into evidence. 
Respondent called two witnesses and introduced three exhibits 
into evidence. Thereafter, both parties filed suggested findings of 
fact, conclusions, and orders. 


The hearing examiner issued a report December 8, 1961, 
recommending that respondent be found to have violated the 
act as charged and that a cease and desist order be issued. 
Respondent did not file exceptions to the report. 
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FINDINGS OF FACT 


1. Respondent, Goldring Packing Company, Inc., is a cor- 
poration with its office and principal place of business located 
at 3461 East Vernon Avenue, Los Angeles, California. Respond- 
ent is, and was at all times material herein, a packer within 
the meaning of the act and subject to the provisions of the act, 
in that respondent is, and was at all times material herein, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


2. On or about January 29, 1960, respondent, through its 
employed buyer, contracted to purchase an unspecified number 
of “fat” lambs from Producers Livestock Marketing Associa- 
tion, Ogden, Utah, at an agreed price of $19.75 per one hun- 
dred pounds. This agreement was made after respondent’s em- 
ployed buyer examined several lots of lambs owned by various 
producers in Utah. 


3. A “fat’? lamb is one which in fact is fat. In January, 
lambs from the Utah area, sometimes referred to as the West- 
ern kill, are in full wool condition and to determine fatness 
it is customary to feel the lamb by placing the thumb on the 
backbone and the fingers on the rib cage of the animal. This 
procedure is performed as part of the sorting and marking 
of lambs. Fat lambs from the Western kill in January gen- 
erally produce a carcass weighing 45 to 65 pounds. Carcass 
weight is approximately one-half of the live weight. 


4. On or about January 31, 1960, representatives of Pro- 
ducers Livestock Marketing Association sorted and handmarked 
812 lambs from 10 different lots of lambs owned by various pro- 
ducers in Loa, Lyman, and Fremont, Utah. These lambs were 
weighed at Bicknell and Fremont, Utah, and loaded into trucks be- 
longing to a private trucking firm for shipment to respondent’s 
plant in Los Angeles. In addition to these lambs, 190 lambs owned 
by respondent’s manager were loaded and commingled with the 
812 lambs on the trucks for shipment to respondent’s plant. 
Arrangements for the shipment of these 190 lambs were made 
at the time respondent contracted to purchase fat lambs from 
Producers Livestock Marketing Association. 


5. The 812 lambs weighed 87,459 pounds. On the basis of 
this weight figure, Producers Livestock Marketing Association 
paid the lamb producers a total of $16,878.43. Of the 812 lambs, 
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59 had been shorn and for this reason were sold to respondent 
for $18.75 per one hundred pounds. These 59 lambs weighed 
5,889 pounds and were sold to respondent for $1,104.18. The 
remaining 753 lambs weighed 81,570 pounds and were sold to 
respondent for $16,110.07, based upon the agreed price of $19.75. 
The total price of the lambs purchased by respondent was 
$17,214.25. 


6. The average weight of the 812 lambs was 107 pounds. The 
lightest lot of lambs, 73 in number, averaged 98 pounds and 
could be expected to yield carcasses averaging 49 pounds. The 
heaviest lot of lambs, 5 in number, averaged 123 pounds and 
could be expected to yield carcasses averaging 62 pounds, 


7. The 812 lambs sorted, handmarked, weighed, and loaded 
by representatives of Producers Livestock Marketing Associa- 
tion for delivery to respondent were “fat’’ lambs. 


8. On or about February 1, 1960, the entire shipment of 
1,002 lambs, consisting of the 812 lambs in question and the 
190 lambs owned by respondent’s manager, were delivered to 
respondent at its plant in Los Angeles. These lambs, less 7 
unaccounted for and presumed dead, were assigned slaughter 
lot number 49 and were slaughtered on February 1 and 2, 1960. 


9. On or about February 2, 1960, after the entire lot of lambs 
had been slaughtered, respondent’s manager called a represen- 
tative of Producers Livestock Marketing Association and told 
him that the 812 lambs were not fat and were unmerchant- 
able. One or two days thereafter representatives of Producers 
Livestock Marketing Association’s Los Angeles office went to 
respondent’s plant to investigate the complaint. Respondent did 
not show these representatives the kill sheet relating to Lot 49, 
showing the carcass weights, and was not able to identify any 
of the carcasses in its plant as having been slaughtered from 
the 995 lambs comprising Lot 49. An undetermined number of 
carcasses in Lot 49 had been sold by respondent. Many of the 
carcasses shown to the representatives of Producers Livestock 
Marketing Association, represented by respondent as having 
been slaughtered from the 812 lambs in question, weighed ap- 
proximately 35 pounds. Respondent’s complaint that it had not 
received 812 “fat” lambs was predicated upon its post-mortem 
review of several hundred 35-pound carcasses. 


10. Lot 49, the lot number assigned to the 812 and 190 lambs 
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delivered to respondent, consisted of 995 carcasses weighing a 
total of 53,586 pounds, for an average carcass weight of 54 
pounds. The 995 carcasses were weighed in groups of 6, 7, 9, 
10, and 11, with the majority being weighed in groups of 10. 
The lightest group of carcasses weighed an average of 49 pounds 
per carcass and the heaviest group weighed an average of 65 
pounds per carcass. 


11. During the period January 29 through February 4, 1960, 
the Federal-State Market News Service, Livestock Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture, reported the following lamb carcass prices for the Los 
Angeles Metropolitan area: 


Prime 4455 # $40—42 
Prime 55—65 38—40 
Choice 44—55 40—42 
Choice 55—65 388—40 
Good All wts. 37—41 


12. On or about February 10, 1960, respondent informed the 
Producers Livestock Marketing Association that it would pay 
only $15,000 for the 812 lambs. Producers Livestock Marketing 
Association drew a draft on respondent for this amount and 
has since attempted to collect from respondent the remainder 
of the full purchase price, $2,214.25. Respondent has refused 
and failed to pay the remainder of the full purchase price. 


CONCLUSIONS 


Respondent admits that it is a packer; that it contracted to 
purchase 812 lambs from Producers Livestock Marketing Asso- 
ciation at an agreed price of $19.75 per one hundred pounds for 
753 lambs and $18.75 per one hundred pounds for 59 lambs; 
that the lambs were shipped to respondent and an invoice or 
bill in the amount of $17,214.25 was mailed to respondent as 
an account of the transaction; that the 812 lambs were slaugh- 
tered on February 1 and 2, 1960; that it paid Producers Live- 
stock Marketing Association $15,000 of the total purchase price 
therefor on February 10, 1960; and that it has refused and 
failed to pay Producers Livestock Marketing Association the 
remainder of the full purchase price, in the amount of $2,214.25. 


Respondent contends that the 812 lambs were not “fat” lambs 
as represented by the seller, Producers Livestock Marketing 
Association, and that the seller agreed to accept less than the 
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full purchase price in full settlement of the transaction—in 
effect, respondent contends that there was an accord and satis- 
faction. The evidence, however, discloses that the 812 lambs 
were ‘fat’ lambs and that respondent had no basis for refus- 
ing to pay the full, agreed purchase price therefor. Further- 
more, even if there had been an accord and satisfaction, that 
would “not be decisive of the question as to whether the respond- 
ent engaged in or used an unfair, unjustly discriminatory or 
deceptive practice or device in commerce in violation of 202 (a) 
of the act.” In re Central California Livestock, Inc., d/b/a 
Machlin Meat Packing Company, 15 A.D. 97, 109 (1956). In the 
case cited and in the instant case the refusal to abide by con- 
tract terms took place after the livestock was slaughtered and 
the sellers were unable to do anything about it except by law- 
suit. 


By reason of respondent’s failure to pay the full, agreed 
purchase price of the 812 lambs, it is found that respondent has 
violated the provisions of section 202(a) of the act. Secretary 
of Agriculture v. Leo Schloss, Inc., BAI Dkt. No. 1105, decided 
July 2, 1938; Secretary of Agriculture v. Leo Schloss, Inc., BAI 
Dkt. No. 708, decided October 20, 1937; Secretary of Agricul- 
ture V. Scala Packing Company, Inc., BAI Dkt. No. 581, decided 
January 7, 1937; Secretary of Agriculture v. C. Swanston & 
Son, BAI Dkt. No. 549, decided November 11, 1936; In re 
Flicker Packing Co., 12 A.D. 188 (1953) ; In re Quaker Packing 
Company, Inc., 8 A.D. 1834 (1949); In re W. L. Harris, 8 A.D. 
689 (1949); In re Louis A. Cross and Mrs. Anna Cross, 8 A.D. 
686 (1949); In ve Fred A. Ainbinder, Edward Ainbinder and 
Bessie Ainbinder, 7 A.D. 288 (1948); In re Central California 
Livestock, Inc., d/b/a Machlin Meat Packing Company, 15 A.D. 
97 (1956); In re Rosenthal Packing Company, 19 A.D. 971 
(1960). 


ORDER 


Respondent, Goldring Packing Company, Inc., shall cease and 
desist from failing or refusing, after slaughter, to pay the full 
agreed-upon purchase price of livestock meeting contract require- 
ments. 
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(No. 7559) 


In re MARKET AGENCIES AT KANSAS CITY STOCK YARDS. P&S 
Docket No. 311. Decided January 22, 1962. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges as requested in the petition of December 13, 1961. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. James L. Runyon, of Kansas City, Missouri, 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on September 29, 1961 
(20 A.D. 939), continuing in effect to and including October 
31, 1963, an order issued on October 29, 1959 (18 A.D. 1168), 
authorizing assessment of the current temporary schedule of 
rates and charges. 


On December 13, 1961, a petition was filed on behalf of the 
respondents requesting authority to modify, as soon as possi- 
ble, the current temporary schedule of rates and charges by 
adding a new provision relating to the branding of sheep. Notice 
of the petition and its contents was published in the Federal 
Register on December 30, 1961 (26 F.R. 12783), and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 


Since the parties are agreed, the order of October 29, 1959, 
as continued in effect by the order of September 29, 1961, is 
modified so as to authorize the respondents to make the change 
in the current temporary schedule of rates and charges requested 
in the petition filed on December 13, 1961. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
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effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 7560) 


Burt H. RIVARD v. J. H. AADLAND. P&S Docket No. 2655. De- 
cided January 22, 1962. 


Failure to Pay—Default 


Respondent is ordered to pay to complainant the amount claimed in the com- 
plaint. 


Complainant pro se. Mrs. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on August 30, 1961, in which complainant seeks 
an award of reparation in the amount of $1,215, alleged to be 
the purchase price of six Holstein Springer Heifers sold by com- 
plainant to respondent on July 8, 1961. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 201.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on November 20, 1961. A copy of the investigative report 
was served upon complainant on November 18, 1961. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 
20 days after such service, and that failure to file an answer 
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constitutes an admission of the facts alleged in the complaint. 
Respondent was also informed that sections 202.39 through 
202.58 of the rules of practice were applicable to reparation 
proceedings (9 CFR 202.39-202.58). Section 202.41(c) of the 
rules provides that failure to file an answer constitutes a waiver 
of oral hearing, in addition to an admission of the facts as 
alleged in the complaint. Nothwithstanding such notice of the 
applicable provisions of the rules of practice, respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Burt H. Rivard, is an individual residing 
at Stillwater, Minnesota. 


2. Respondent, J. H. Aadland, Pierpont, South Dakota, is 
now, and was at all times material herein, engaged in the busi- 
ness of a dealer, within the meaning of the act, buying and 
selling livestock in commerce for his own account. 


3. On July 8, 1961, respondent purchased six Holstein 
springer heifers from complainant at Stillwater, Minnesota. 
The agreed upon purchase price of the heifers was $1,215. Re- 
spondent gave complainant a check in the amount of $1,015, 
representing the purchase price of five of the heifers, and agreed 
to pay complainant $200 for the sixth heifer when he was able 
to locate a buyer. 


4. Respondent’s truck driver received delivery of the six 
heifers at Stillwater, Minnesota, and transported them to Pier- 
pont, South Dakota. Respondent subsequently resold the heifers 
for his own account. 


5. On August 2, 1961, the check that respondent gave com- 
plainant for the purchase price of the five heifers was returned 
by the bank upon which it was drawn because of “insufficient 
funds.” No part of the purchase price of the six heifers has been 
paid complainant. 


6. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
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constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of prac- 
tice (9 CFR 202.41(c)). 


Respondent’s failure to pay complainant the purchase price of 
the six heifers purchased for his account is an unfair and un- 
reasonable practice in violation of the act, and complainant is 
entitled to reparation in the amount of the agreed upon pur- 
chase price. Northwest Cattle Co. v. Iowa City Sales Co., 14 
A.D. 276, 280 (1955); Cassidy Commission Co. V. Carson Live- 
stock Commission Company, 20 A.D. 201, 204 (1961). 


In an affidavit in the investigative report, which is made a 
part of the record, respondent states that it was his under- 
standing that complainant agreed to settle the matter by accept- 
ing trucking services from respondent in lieu of cash payment 
for the heifers, and that in furtherance of this agreement 
respondent’s truck driver had already picked up 23 head of cows 
at Mebridge, South Dakota, to be hauled to complainant at Still- 
water, Minnesota. Since there is no other evidence in the file 
that such a settlement was agreed upon by the parties, any con- 
clusions with respect to such an agreement would be purely con- 
jectural. 


ORDER 


Respondent shall pay complainant, within 30 days from the 
data hereof, the sum of $1,215, with interest thereon at the 
rate of 5% per annum from July 8, 1961, until paid. 


Copies hereof shall be served upon the parties. 


(No. 7561) 


In re J. L. BOWDEN, SR. P&S Docket No. 2645. Decided January 
25, 1962. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act until such time as 
he demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. It is alleged in the 
complaint that respondent, a registered dealer under the act, is 
insolvent. On December 26, 1961, respondent filed an answer in 
which he admits the allegations set forth in the complaint, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of the order contained herein. Com- 
plainant has recommended that such order be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is 3450 North 
Santa Fe Drive, Merced, California. Respondent is registered 
with the Secretary of Agriculture as a dealer to buy and sell 
cattle in commerce for his own account, and at all times men- 
tioned herein respondent was so registered. 


2. Respondent is insolvent. As of November 14, 1961, re- 
spondent’s current liabilities exceeded his current assets by 
$4,050.56. On said date, respondent had total current liabilities 
amounting to $4,833.65 and total current assets amounting to 
$783.09. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204). 


Inasmuch as respondent has consented to the issuance of an 
order and complainant has recommended the issuance thereof, 
such order will be issued. 


ORDER 


Respondent is suspended as a registrant under the act until 
such time as he demonstrates that he is no longer insolvent. At 
the request of respondent, when he makes such; a showing, a 
supplemental order will be issued in this proceeding terminating 
this suspension, 


This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 
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(No. 7562) 


In re VICTOR LONIGRO, BEN LONIGRO AND LENA CARUSO, d/b/a 
NORTH SIDE MEAT AND PROVISION Co. P&S Docket No. 2635. 
Decided January 29, 1962. 


Packer—Cease and Desist—Consent Order 


Respondents are ordered to cease and desist from misrepresenting the grade 
of meat. 


Mr. Earl L. Saunders, for complainant. Mr. Morris A. Shenker, of St. Louis, 
Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed on Novem- 
ber 7, 1961, by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service. The respondents are charged 
with violating section 202 of the act (7 U.S.C. 192). On Decem- 
ber 26, 1961, the respondents filed an amended answer in which 
they admit the jurisdictional facts alleged in the complaint, 
waive oral hearing and the report of the Hearing Examiner, 
and consent to the entry of the order set forth below. Complain- 
ant has recommended that such order be issued. 


FINDINGS OF FACT 


1. Respondents are now and at all times mentioned herein 
were partners doing business as North Side Meat and Provision 
Co. Respondents’ address is 3825 North Market Street, St. Louis, 
Missouri. 


2. Respondents, doing business as North Side Meat and Pro- 
vision Co., are and at all times mentioned herein were a packer 
within the meaning of the act and subject to the provisions 
of the act, in that respondents are and at all times mentioned 
herein were engaged in the business of preparing meats for sale 
or shipment in commerce. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing 
proceedings under the act provides as follows: 
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§202.5 Stipulations and consent orders ... (b) Con- 
sent order. At any time after the issuance of the 
moving paper and prior to the hearing in any pro- 
ceeding the Secretary, in his discretion, may allow 
the respondent to consent to an order. In so consent- 
ing, the respondent must submit, for filing in the 
record, a stipulation or statement in which he admits 
at least those facts necessary to the Secretary’s juris- 
diction and agrees that an order may be entered 
against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting 
to the order, the Secretary may enter the order con- 
sented to by the respondent, which shall have the 
same force and effect as an order made after oral 
hearing. 

The facts admitted by the respondents and set forth in the 
Findings of Fact are sufficient to subject them to the jurisdic- 
tion of the Secretary of Agriculture. 

Inasmuch as respondents have agreed to a consent disposition 
of this case and complainant has recommended that the order 
consented to by respondents be entered, the order will be en- 
tered. 


ORDER 


Respondents shall cease and desist from; (1) marking meat, 
or causing meat to be marked, in any manner which repre- 
sents that the meat has been officially graded at a particular 
grade by an employee of the Department when such is not the 
case; (2) selling or shipping in commerce meat which respond- 
ents have marked or caused to be marked in any manner which 
represents that the meat has been officially graded at a particular 
grade by an employee of the Department when such is not the 
case; and (3) altering or defacing the official grading stamps 
or marks used under the meat grading regulations of the De- 
partment. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 7563) 


In re PAUL E. Hay. P&S Docket No. 2638. Decided January 
30, 1962. 
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Insolvency—Suspension of Registration— 
Consent Order 






























Respondent is suspended as a registrant under the act for 30 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Mr. Frank S. Lucente, of Somerset, 
Pennsylvania, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 

yards Act, 1921, as amended and supplemented (7 U.S.C. 181 

et seq.), hereinafter referred to as the act. The respondent, 

a registered dealer under the act, is chargd with being insol- 

vent and with violating section 312 of the act (7 U.S.C. 213) 

e and sections 201.29 and 201.30 of the regulations issued under 

' the act (9 CFR 201.29 and 201.30). The respondent has filed 

an amended answer in which he admits the allegations set forth 

in the complaint and consents to the issuance of an appropriate 

order, with findings of fact, requiring respondent to cease and 

desist from the violations alleged in the complaint and suspend- 

ing respondent as a registrant under the act for a perid of thirty 

days and thereafter until such time as he demonstrates that he 

is no longer insolvent. Under the provisions of subsection (b) of 

section 202.5 of the rules of practice respondent’s amended 

answer may serve as a basis for the entry, without further pro- 

ceedings, of the order consented to by respondent. Complainant 
has recommended that such order be issued. 


FINDINGS OF FACT 


oO = ' Aw 6s ' ~ 


1. Respondent, Paul E. Hay, is an individual whose address 
is Rural Route 2, Berlin, Pennsylvania. Respondent is registered 
with the Secretary of Agriculture as a dealer to buy and sell 
cattle and swine in commerce for his own account, and at 
all times mentioned herein respondent was so registered. 


se 


= 


2. Respondent is presently insolvent and at all times since 
on or about January 23, 1961, has been insolvent. At all such 
times respondent has been unable to pay his current obligations 
as they have become due in the usual course of business. As of 
August 31, 1961, respondent’s current liabilities exceeded his 
current assets by $43,089.44. On said date respondent had total 
current liabilities amounting to $54,120.00 and total current 
assets amounting to $11,030.56. 
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8. Respondent, during the period from on or about January 
23, 1961, to the date of the execution of the complaint, operated 
as a livestock dealer in commerce, notwithstanding the fact that 
he was insolvent during such period. 


4. Respondent’s dealer bond was terminated by the surety 
company on March 25, 1961. On March 22, 1961, respondent was 
given official notice that because his dealer bond terminated as 
of March 25, 1961, he would have to furnish a new bond if he 
continued to operate as a livestock dealer in commerce. How- 
ever, respondent continued to engage in the business of a dealer 
in commerce without furnishing such bond. 


CONCLUSIONS 


By reason of the facts set out above, which respondent has 
admitted, it is concluded that respondent is insolvent within the 
meaning of the act (7 U.S.C. 204), and has violated section 
312 of the act (7 U.S.C. 213) and sections 201.29 and 201.30 of 
the regulations issued under the act (9 CFR 201.29 and 201.30). 


Respondent has consented to the issuance of an order and 
complainant has recommended that such be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from: (1) engaging in the 
business of buying or selling livestock in commerce as a dealer 
while in an insolvent financial condition; and (2) engaging in 
the business of buying or selling livestock in commerce as a 
dealer without filing and maintaining a reasonable bond or its 
equivalent as required by the act, as amended and supplemented, 
and the regulations issued thereunder. 


Respondent is suspended as a registrant under the act for a 
period of thirty days and thereafter until such time as he demon- 
strates that he is no longer insolvent. An the request of respond- 
ent, when he makes such a showing, a supplemental order will 
be issued in this proceeding terminating this suspension after 
the thirty-day period. 


This order shall become effective on the sixth day after service 
of a copy upon respondent. 
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(No. 7564) 


In re J. T. HEFLIN. P&S Docket No. 2629. Decided January 30, 
1962. 


Insolvency—Suspensicn of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Mr. Calvin W. Eason, Jr., of Lake 
Charles, Louisiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The respondent, a 
registered dealer under the act, is charged with being insolvent 
and operating as a dealer while insolvent. The respondent has 
filed an amended answer in which he admits the allegations set 
forth in the complaint and consents to the issuance of an appro- 
priate order, with findings of fact, requiring respondent to cease 
and desist from operating as a dealer in commerce while insol- 
vent and suspending respondent as a registrant under the act 
for a period of thirty days and thereafter until such time as he 
demonstrates that he is no longer insolvent. 


Under the provisions of subsection (b) of section 202.5 of the 
rules of practice respondent’s amended answer may serve as a 
basis for the entry, without further proceedings, of the order 
consented to by respondent. Complainant has recommended that 
such order be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is 3918 Auburn 
Street, Lake Charles, Louisiana. Respondent is registered with 
the Secretary of Agriculture as a dealer to buy and sell cattle 
in commerce for his own account, and at all times mentioned 
herein respondent was so registered. 


2. Respondent is presently insolvent and at all times since 
on or about August 28, 1961, has been insolvent. 
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8. Respondent during the period August 28, 1961, through 
September 16, 1961, engaged in the business of buying and 
selling livestock in commerce as a dealer notwithstanding the 
fact that he was insolvent during such period. 


CONCLUSIONS 


By reason of the facts set out above, which respondent has 
admitted, it is concluded that respondent is insolvent within the 
meaning of the act (7 U.S.C. 204), and has wilfully violated sec- 
tion 312 of the act (7 U.S.C. 218). 

Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce as a dealer while 
in an insolvent financial condition. 

Respondent is suspended as a registrant under the act for a 
period of thirty days and thereafter until such time as he demon- 
strates that he is no longer insolvent. At the request of 
respondent, when he makes such a showing, a supplemental order 
will be issued in this proceeding terminating’ this suspension 
after the thirty-day period. 

This order shall become effective on the sixth day after service 
of a copy upon respondent. 


(No. 7565) 


In re GAR WILSON. P&S Docket No. 2617. Decided January 31, 
1962. 


Violation of Bonding Requirements—Cease and 
Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in dealer activities 
without filing and maintaining the required bond. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The respondent, a 
registered dealer under the act, is charged with engaging in 
business as a dealer without providing a reasonable bond or its 
equivalent. Respondent has filed an answer in which he admits 
the allegations contained in the complaint, waives oral hearing 
and the report of the Hearing Examiner and consents to the 
issuance of the order set forth below. Complainant has filed a 
recommendation to the effect that respondent is now properly 
bonded and recommending issuance of the order consented to 
by respondent. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Custer City, 
Oklahoma. Respondent is registered with the Secretary of Agri- 
culture as a dealer under the act. 


2. During the period from on or about March 1, 1961, to 
on or about June 2, 1961, respondent engaged in the business 
of buying and selling livestock in commerce as a dealer without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the act and the regulations. 


3. Respondent was notified in writing on May 9, 1961, of the 
bonding requirements of the act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent has violated section 312 of the act 
(7 U.S.C. 213) and sections 201.29 and 201.30 of the regulations 
issued pursuant to the act (9 CFR 201.29 and 201.30). 

Inasmuch as respondent has consented to the issuance of an 
order and complainant has recommended the issuance thereof, 
such an order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce as a dealer with- 
out filing and maintaining a reasonable bond or its equivalent 
as required by the act, as amended and supplemented, and the 
regulations issued thereunder. 


This order shall become effective on the sixth day after service 
of a copy upon respondent. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7566) 


P&S Docket No. 2633. Dismissed January 25, 1962, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7567) 


In re L. L. SCHAFFNER et al. P&S Docket No. 2304. Order issued 
January 16, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7568) 


In re L. L. SCHAFFNER et al. P&S Docket No. 2304. Order issued 
January 22, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7569) 


HEGGBLADE-MARGULEAS CoO. v. THE EAVEY COMPANY. PACA 
Docket No. 8400. Decided January 3, 1962. 


Late Delivery—Rejection with Reasonable Cause— 
Dismissal 


Complainant failed to make delivery in accordance with the terms of the 
contract and respondent was justified in refusing the shipment. The 
complaint is dismissed. 


Complainant pro se. Miller & Finney, of Xenia, Ohio, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
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seqg.). By formal complaint filed on March 10, 1961, complainant 
seeks reparation in the amount of $1,038.60, alleged to be the 
damage sustained as a result of respondent’s rejection of a ship- 
ment of mixed fruit in July 1960. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
May 1, 1961. A copy of the report of investigation was served 
upon complainant on the same date. Respondent filed an answer 
to the complaint on May 18, 1961, denying any liability and 
contending that respondent was justified in refusing the ship- 
ment due to late delivery. Respondent requested an oral hearing. 


An oral hearing was held at Xenia, Ohio, on September 28, 
1961. Complainant was not present or represented at the hear- 
ing, but there was received in evidence on complanant’s behalf 
the deposition of complainant’s Vice-President and Secretary, 
M. D. Abbott, who identified each of the exhibits attached to the 
complaint, which were also received in evidence. Respondent was 
represented by W. A. Miller, of the law firm Miller & Finney, 
Xenia, Ohio, and Robert Hall testified for respondent. 


FINDINGS OF FACT 


1. Complainant, Heggblade-Marguleas Co., is a corporation 
whose address is 215 Market Street, San Francisco 5, California. 


2. Respondent, The Eavey Company, is a corporation whose 
address is 819 Bellbrook Avenue, Xenia, Ohio. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about July 22, 1960, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent ap- 
proximately one-half truckload of mixed fruits, consisted of 
plums, pears, nectarines, and grapes, for a total invoice price 
of $2,102.15, plus freight charges, f.o.b. California shipping 
point. Shipment was to be made on July 22, 1960. 


4. The contract was negotiated by S. B. Davis Company, a 
broker at Grand Rapids, Michigan. The broker prepared and 
forwarded to each of the parties a Brokers Standard Memoran- 
dum of Sale. 

5. Loading of the truck was completed and shipment from 


California was made on July 24, 1960. The truck arrived and 
the shipment was tendered to respondent on Saturday, July 30, 
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1960. Respondent refused to accept the fruit. Respondent has 
paid complainant nothing on account of this transaction. 


6. The formal complaint was filed on March 10, 1961, which 
was within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant alleges in its complaint that it understood, when 
making the contract with respondent, that shipment was to be 
made on July 22 or 23, 1960. Complainant alleges further that 
it did not undertake to guarantee that shipment would be made 
on any specific date, “due to the unreliability of truck transpor- 
tation, but that complainant would .. . ship as quickly as possi- 
ble in the normal course of business.’”’ Complainant states that on 
July 22, it engaged “a Schultz truck” to transport the fruit, but 
that on July 23, complainant was advised that the truck was 
broken down and would not be unable to handle the shipment. 
Complainant says that on July 23, it hired a truck operated by 
Gifford Produce Company, of Nashville, Tennessee, to handle the 
shipment, but states that it was physically impossible for com- 
plainant to load the truck completely on July 23, “due to the 
necessity of the truck having to traverse approximately 300 miles 
within the State of California involving five pickups to complete 
the shipment with the varieties of fruits ordered by respondent 
and Yalowitz Fruit Company” of Gary, Indiana, to which com- 
pany the other half of the truckload of fruit had been sold by 
complainant. The evidence shows that the truck did not leave 
California until 7:00 P. M., July 24, and that it proceeded first 
to Gary, Indiana, where Yalowitz Produce Company accepted 
and unloaded its half of the shipment under protest, due to late 
arrival. 


Robert Hall testified at the hearing that he was “Director of 
Perishables” for respondent in July 1960, and that he handled 
the transaction in question. Hall testified that respondent is a 
wholesale grocery house and does not sell on the open market, 
but that it furnishes respondent’s associate stores with produce, 
making deliveries on Sunday nights, Tuesday nights, Wednes- 
day nights, and Thursday nights, and that after Thursday night, 
“the business of produce is over for the week.” He stated that 
when the broker offered respondent a mixed load, or part of a 
mixed load of fruit, he gave the broker an order for half a truck- 
load to be shipped on Friday, July 22, and requested that the 
truck proceed to Xenia, Ohio, first, for unloading respondent’s 








a i ee eel es el a il a ele el ee el, a, Ol ee ee ee: oe, 





HEGGBLADE-MARGULEAS CO. v. EAVEY CO. 47 
Cite as 21 A.D. 44 


half of the shipment as respondent corporation had to have it 
for its Wednesday and Thursday business, which would have 
been July 27 and 28. He stated that normal running time from 
California, with good equipment, would be fourth morning 
delivery, and that in specifying shipment was to be made on 
July 22, respondent was assured of an extra day of running 
time. Mr. Hall testified that he had advertised certain items in 
the shipment for Wednesday business, and had a confirmed order 
for shipment on July 26. Hall testified he called the broker on 
Wednesday, July 27, and told him the truck had not arrived, 
and that the only information he received from the broker was 
that it would be in most any minute. He stated that Thursday 
the truck was not there, and that late Thursday afternoon, he 
called the broker again and told him that respondent would have 
to reject the fruit, “because we were looking then on Thursday 
afternoon—because we start buying for the following week, and 
we had to have supplies for our stores by Sunday night, and we 
had to make other arrangements.” Mr. Hall testified further 
that on, Friday, July 29, the trucker called him from Gary, Indiana, 
where he had unloaded half of the shipment purchased by Yalo- 
witz Produce Company, and stated that he would be in Xenia 
the next morning, which was Saturday. Hall testified that he 
informed the truck driver that he was refusing the shipment. 
Mr. Hall stated that on Saturday he left the office about 11:30 
or 12:00 o’clock noon, and that the truck had not arrived when 
he left, but that he was informed by the warehouse on Monday 
morning that the truck had pulled in around 2:00 or 2:30 Satur- 
day afternoon. He stated that the warehouse, following his in- 
structions, refused the shipment of fruit. Mr. Hall testified that 
he was not aware until Saturday morning, when he received the 
invoice from complainant, that the fruit had not been shipped 
until Sunday, July 24. 


It is clear from complainant’s own statement that complain- 
ant understood that shipment was to be made on July 22, or no 
later than July 23. The Brokers Standard Memorandum of Sale 
shows the time of shipment was to be “7/22/60.” Nothing in 
the memorandum of sale or other evidence indicates that ship- 
ment could be made at some later time. 


On the basis of the evidence, we conclude that complainant 
failed to make delivery in accordance with the terms of the con- 
tract and that respondent was, therefore, justified in refusing 
to accept the fruit when delivery was tendered approximately 
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three days late. It follows that the complaint should be dis- 
missed. 


ORDER 
The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 7570) 


UNITED SALAD COMPANY v. CAPELSA SALES OFFICE. PACA 
Docket No. 8176. Decided January 4, 1962. 


Failure to Prove Breach of Warranty—Dismissal 


Since complainant failed to prove a breach of warranty by respondent, the 
complaint is dismissed. 


Complainant and respondent, pro se. Mr. John S. Griffin, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 6, 1960. The formal 
complaint was filed on August 24, 1960. Complainant seeks to 
recover, as reparation, $1,500 in connection with a carload of 
tomatoes which complainant purchased from respondent. 


A copy of the Department’s report of investigation was served 
upon complainant on October 8, 1960. A copy of the formal com- 
plaint and a copy of the report of investigation were served 
upon respondent on October 7, 1960. An answer was filed by 
respondent on October 25, 1960, wherein respondent alleges that 
the tomatoes were warranted only to grade the same at destina- 
tion as at Nogales, Arizona, within tolerance, and in effect denies 
the allegations of the complaint. 


A hearing was held at Nogales, Arizona, on February 15, 1961. 
Neither complainant nor respondent was represented by counsel. 
Complainant was represented by Leo Spada, one of its partners, 
who testified on behalf of complainant. Respondent was repre- 
sented by Martin J. Loughman, respondent’s sales manager, who 
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testified on behalf of respondent. The broker, Fred Borelli, also 
appeared at the hearing and gave oral testimony. A number of 
exhibits were offered and accepted in evidence. Complainant filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Leo Spada, 
Mary Spada, Leon Spada, and Ernest Spada, doing business as 
United Salad Company, whose address is 1020 S. E. 11th 
Avenue, Portland, Oregon. 


2. Respondent, Capelsa Sales Office, is a corporation whose 
address is Southern Pacific Building, Nogales, Arizona. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


38. On or about April 24, 1960, in the course of interstate 
commerce, respondent, through a broker, Borelli Produce Dis- 
tributors, of Fresno, California, with seasonal offices in Nogales, 
Arizona, sold to complainant 780 lugs of Mexican tomatoes, Villa 
Real brand, guaranteed as to quality and condition through the 
ripening process in complainant’s ripening rooms, which toma- 
toes were contained in car PFE 55742 then on track in Nogales, 
Arizona, at a price of $3 per lug, f.o.b. Nogales, plus crossing 
and duty charges totaling $622.04. The shipment, originating in 
Nogales, Sonora, Mexico, had been federally inspected at the 
border on April 23, 1960, and had been certified as U.S. No. 1 
grade with no decay at that itme. 


4. On April 25, 1960, pursuant to the agreement set forth 
above, respondent through its sales manager, Martin Loughman, 
diverted car PFE 55742 from Nogales, Arizona, to complainant 
at Portland, Oregon. In addition, and on the same date, respond- 
ent wired complainant as follows: 


“CONFIRM PFE 55742 VILLA REAL 5956 172166 
3.00 FOB USONE WE WILL GUARANTEE ANY 
DIFFERENCE GRADE HERE WITHIN TOLER- 
ANCE ARRIVAL. 

/s/ CAPELSA SALES OFFICE” 


5. Following the transaction set forth in the Finding of Fact 
No. 3, the broker, Fred Borelli, issued to the Capelsa Sales Office 
an “Order Memorandum,” which was an invoice for his $50 
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brokerage fee containing, among other information, the follow- 
ing statement: 


“This sale made basis guarantee ripening as per in- 
structions of Marty Loughlan, Manager of Capelsa 
Sales.” 


This order memorandum was dated “4-25-60” and was delivered 
to the Capelsa Sales Office within a few days after that date, 
following which Capelsa paid Borelli a brokerage fee of $50. 
No protest or exception was taken by Capelsa to the guarantee 
notation appearing on this memorandum. 


6. Car PFE 55742 arrived in Portland, Oregon, on or about 
May 1, 1960. On or about May 3, 1960, the tomatoes contained 
therein were unloaded into complainant’s ripening rooms and 
were handled during the ripening process in the same manner 
as complainant handled other Mexican tomatoes which it had 
purchased and ripened. 


7. Several days after the tomatoes in car PFE 55742 were 
unloaded into complainant’s ripening rooms, Borelli received 
a telephone call from Leo Spada, advising him that the car of 
tomatoes was beginning to “show trouble.” Thereupon Borelli 
called respondent’s sales manager Loughman and informed him 
of this fact. Loughman assured Borelli that respondent would 
stand behind the shipment, which assurance was transmitted to 
Spada by Borelli. 


8. On May 9, 1960, at 10:45 am., the tomatoes involved 
herein were federally inspected for condition only upon the 
application of complainant. The results of that inspection, with 
respect to condition, are as follows: 

“Average approximately 35% turning, 50% ripe, 1% 
soft. In most samples from 3 to 35%, some none aver- 
age approximately 15% decay. Decay is mostly Rhizo- 
pus Rot in advance stages.” 


9. Complainant dumped 370 lugs of tomatoes between May 
11 and May 16, 1960, of which 120 lugs were dumped without 
removing the lids. 


10. Respondent, on April 25, 1960, drew a draft in its favor 
against complainant in the sum of $2,962.04, to cover the f.o.b. 
price, plus duty and crossing charges from Mexico, of the toma- 
toes involved herein. Complainant paid the draft in early May, 
prior to the Federal inspection of May 9, 1960. 
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11. The total cost to the complainant of the 780 lugs of toma- 
toes contained in car PFE 55742, delivered at Portland, Oregon, 
was as follows: 


Purchase price at $3 per lug $2,340.00 
Crossing Charges 78.00 
Duty 544.04 
Freight 721.25 
Cartage 35.10 

$3,718.39 


The cost per lug delivered in Portland, Oregon, was $4.7670. 


12. The formal complaint was filed August 24, 1960, which 
was within 9 months after the alleged cause of action herein 
arose, 


CONCLUSIONS 


The principal question for determination in this case is 
whether the tomatoes which complainant purchased from re- 
spondent were guaranteed through the ripening process. It is our 
conclusion that they were. 

Fred Borelli, the broker who negotiated the contract between 
the parties, testified that when he inspected the tomatoes in 
car PFE 55742 at Nogales, Arizona, he found some decayed 
tomatoes in the doorway of the car even though the tomatoes 
at that time were green. He said that this made him cautious 
and so he reported his findings to respondent’s sales manager, 
Martin Loughman, and told him that “I don’t believe I would 
take the car unless you would back it up.” Loughman replied, 
“Don’t worry about the car. You go ahead, see if you can sell 
it, don’t worry about the condition. I will see that it is taken 
care of.” 

Borelli contacted complainant and told Leo Spada, one of 
complainant’s partners, about the car. He was told that com- 
plainant would not be interested in the car unless it was guaran- 
teed through the ripening process. Borelli then telephoned 
Loughman while Spada waited on the other line. He told Lough- 
man that Spada would buy the tomatoes only if they were 
guaranteed through the ripening process. Loughman told him 
“Don’t worry about it” and “Look we will guarantee the car.” 
Borelli further testified that some four days after the shipment 
was unloaded Spada called him and reported that the tomatoes 
were “showing some trouble.” Borelli informed Loughman of this 
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fact and was told “Fred ... tell Mr. Spada not to worry about 
this car, we will stand behind it, .. . you’re doing business with 
honorable people, you don’t have to worry about it.” Borelli 
transmitted this information to Spada. 


Borelli stated that he next heard from complainant some ten 
days later when he was told that “we are in lots of trouble in 
this car of tomatoes.” When Borelli informed Loughman of this 
fact, he was told that “I don’t know that we can do anything 
about it... the transaction has already been cleared up and it’s 
(the money has) been paid the grower.” 


Spada testified at the hearing that he had received the tele- 
gram which had been sent by respondent on the 25th of April, 
the day of the shipment, stating that respondent would “guar- 
antee any difference grade here within tolerance arrival.” Spada 
stated that such a guarantee meant nothing as tomatoes would 
change little enroute from Nogales, Arizona, to Portland, Oregon. 
Borelli testified that he knew of the telegram and its contents 
but had never seen it. Both of them testified that they paid little 
attention to the telegram because of the statements of Lough- 
man that rspondent would guarantee and stand behind the car of 
tomatoes. Some such statements were made several days after 
the telegram was sent and at the time when complainant first 
noticed possible trouble with the tomatoes. 


When Loughman testified at the hearing he commenced his 
testimony by first stating, “I don’t remember verbatim the con- 
versations with Fred, he is essentially right, I think as regards 
the sale except I would like to stipulate that he was representing 
Spada, he wasn’t representing Capelsa.” Later he again stated, 
“No(w) essentially Fred is right.” When Loughman was ques- 
tioned by the Presiding Officer, he denied that he had meant to 
guarantee the tomatoes through the ripening process. 


Here we have conflicting testimony and it becomes necessary 
to determine which position can be supported by a preponder- 
ance of the evidence. The preponderance of the evidence is deter- 
mined not only by the number of witnesses that testify to a 
given fact but by the credibility that is given to the testimony 
which is offered. See Murlas Bros. v. Zambito Bros., 17 A.D. 
338, 343. 


At the hearing the Presiding Officer had the opportunity to 
observe the demeanor of the witnesses when testifying under 
oath and he is of the opinion that the greater weight should 
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be attached to the testimony of the witness Borelli. Based upon 
the testimony that was offered by all of the witnesses and the 
demeanor and actions of the witnesses at the hearing, the Pre- 
siding Officer is of the opinion that respondent’s sales manager 
was fully aware that neither Borelli nor Spada would have at- 
tempted to sell, or purchase this car of tomatoes, which at the 
green stage showed some decay, unless respondent guaranteed 
it through the ripening process. The statements which Borelli 
testifies were made to him by Loughman, and which Loughman 
admitted at the hearing were “essentially right,” clearly led 
Borelli to believe that respondent was guaranteeing the toma- 
toes in car PFE 55742 through the ripening process. 


In addition to the testimony of witnesses we have the fact 
that Borelli prepared and sent to respondent within a few days 
of this sale an “Order Memorandum” or invoice for the broker- 
age fee of $50 which respondent had agreed to pay to Borelli. 
In this memorandum appeared the following notation: “This 
sale made basis guarantee ripening as per instructions of Marty 
Loughlan, Manager Capelsa Sales.” Although Borelli was paid 
his $50 brokerage fee by Capelsa Sales Office, no mention or 
protest of any kind was made with respect to the notation which 
appeared on the invoice or memorandum received from Borelli. 
Loughman denied at the hearing that he had ever seen this 
memorandum, but he admitted upon questioning by the Presid- 
ing Officer that it could have been sent direct to the office of 
Capelsa Sales and that he would not have seen it. Borelli testi- 
fied that the memorandum was sent to the Capelsa Sales Office, 
and here again, based upon all that the Presiding Officer saw 
and heard at the hearing, he is of the opinion that this testi- 
mony of Borelli is an accurate statement of fact. 


It is concluded, upon reveiwing all the evidence, that the toma- 
toes in car PFE 55742, which were sold to complainant by re- 
spondent, through the broker, Borelli, were guaranteed by 
respondent through the ripening process. 


Complainant accepted the tomatoes herein and thereby became 
liable to respondent for the contract purchase price, which com- 
plainant paid. Complainant alleges, however, that respondent 
breached the warranty with respect to the guarantee that the 
tomatoes would ripen properly and that complainant is therefore 
entitled to damages. As the moving party, the burden rests upon 
complainant to prove, by a preponderance of the evidence, both 
the alleged breach and the damages resulting therefrom. In these 
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conclusions we will consider, first, the alleged breach of war- 
ranty by respondent. 


In the beginning we might summarize the evidence, which 
shows that complainant unloaded the tomatoes into the ripen- 
ing rooms on or about May 3, 1960, but apparently made no 
further inspection of the shipment until 6 days later, on May 
9. On that date, May 9, the tomatoes were federally inspected 
and were certified to contain an average of 50% ripe, 35% turn- 
ing, and 15% decay, with the decay being mostly Rhizopus Rot in 
advanced stages. The evidence further shows that complainant 
began its dumping operations on May 11 in connection with this 
load, that the dumping continued through May 16, and that 
during this period of time 120 lugs were dumped without remov- 
ing the lids. 


In considering this evidence, we cannot help but observe that 
complainant had allowed many of the tomatoes—the certificate 
shows 50%—to reach a high degree of ripening before attempt- 
ing to repack for ultimate disposal in retail channels. In such 
a situation, it seems quite likely that complainant would en- 
counter a problem of bruising and overripening, ultimately 
resulting in loss by spoilage. If such were the case, then such 
spoilage would not be attributable to respondent under the war- 
ranty given to complainant, but would be the result of com- 
plainant’s own lack of care in allowing the tomatoes to go from 
the green to the ripe stage without repacking. The same appears 
to be true of the decay factor, for despite the fact that com- 
plainant knew of the decay in the shipment at the time of pur- 
chase and considered it serious enough to require a warranty 
from the seller as protection, nevertheless, complainant appears 
to have done nothing to protect the tomatoes against serious 
spreading of decay from the time of unloading on or about 
May 3, until after the Federal inspection was made on May 
9. As a matter of fact, it appears that complainant may not 
have done anything to the tomatoes by way of sorting and re- 
packing until May 11, since that is the first day which it reports 
any tomatoes being dumped. And as to the dumping itself, com- 
plainant appears to have been somewhat less than diligent in this 
regard for not only do we lack dump certificates in regard to 
the necessity and reason for the 370 lugs of tomatoes being 
dumped, but complainant admits that 120 lugs were dumped 
without the lids being removed. Since complainant’s avowed pur- 
pose in buying these tomatoes in the first place was for repack- 
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ing, we are moved to wonder how complainant could tell that 
none of these 120 lugs of tomatoes had commercial value without 
looking at them. 


From the evidence, we cannot say that there was a breach of 
warranty attributable to respondent. While we have concluded 
that respondent warranted the tomatoes through the ripening 
process, we do not think that such a warranty is a license to 
complainant, allowing it to abdicate from all responsibility in 
connection with the proper handling and care of the tomatoes 
which were in complainant’s possession and under its control 
after the warranty was made. On the contrary, we think that 
complainant, in seeking the protection of the warranty, must 
show that the warranty was breached by respondent and that 
the loss was not brought about by complainant’s own actions. 
This we think complainant has failed to do, and it is co con- 
cluded. 

Since we conclude that complainant has failed to prove a 
breach of warranty by respondent, no issue is presented with 
respect to damages. Accordingly, the complaint should be, and 
hereby is dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7571) 


G. W. COLLINS v. P. L. ECHOLS. PACA Docket No. 8187. De- 
cided January 10, 1962. 


Failure to Sustain Burden of Proof—Dismissal— 
Counterclaim—Freight Charges 


Complainant failed to prove a breach of duty on the part of respondent and 
the complaint is dismissed. Complainant is liable for the balance of 
freight charges paid by respondent on this shipment. 

Mr. E. Tucker Dickerson, of Manchester, Tennessee, for complainant. Mr. 
John H. Carter, of Anna, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A formal complaint was filed on July 8, 1960, and an 
amendment was filed on August 8, 1960. It is alleged that com- 
plainant consigned a truckload of green cabbage to respondent 
to be sold for complainant’s account; that the cabbage was 
shipped to and accepted by respondent but respondent was un- 
able to sell the cabbage; and that without prior authorization 
from complainant, respondent employed other commission mer- 
chants to sell the shipment on consignment. It is alleged, further, 
that the cabbage was placed in cold storage at Columbus, Ohio; 
that 300 sacks of the cabbage were sold at low prices; and that 
the remainder of the load was destroyed. Complainant alleges 
that respondent failed truly and correctly to account for the 
shipment and, as a result, damages of $640.78 were suffered, 
for which amount claim is made. 


A copy of the complaint as amended and a copy of the report 
of investigation prepared by the Department were served upon 
respondent on September 24, 1960. A copy of the report of inves- 
tigation was served upon complainant on September 25, 1960. 
Respondent filed an answer and counterclaim on October 21, 
1960. 


Respondent admits receiving the truckload of cabbage from 
complainant to be sold for complainant’s account, but denies 
handling the shipment in an unauthorized manner and denies 
owing complainant anything on account of the transaction. Re- 
spondent makes counterclaim for $300.65, the amount which he 
paid to the trucker for hauling this load of cabbage. Complainant 
filed a reply denying liability. 


An oral hearing was held at Anna, Illinois, on April 20, 1961. 
Both parties were represented by counsel. Complainant moved to 
amend the complaint by changing the amount claimed from 
$640.78 to $962.50. This motion was granted. Complainant testi- 
fied on his own behalf and the depositions of E. H. Friedman 
and John C. Welch were received for complainant. Respondent 
testified in his own behalf and presented the oral testimony of 
Ray Turkington. A brief was filed by complainant. 


FINDINGS OF FACT 


1. Complainant is an individual, G. W. Collins, whose address 
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is 12th Avenue North, Humboldt, Tennessee. At the time of the 
transaction involved in this proceeding, complainant was licensed 
under the act. 


2. Respondent is an individual, P. L. Echols, whose address is 
Post Office Box 348, Anna, Illinois. At the time of the transac- 
tion involved in this proceeding, respondent was licensed under 
the act. 


3. On or about May 26, 1959, in the course of interstate com- 
merce, complainant agreed to consign one truckload of U. S. No. 
1 green cabbage to respondent to be sold for complainant’s ac- 
count, respondent to receive ten cents per sack brokerage. 


4. On or about May 27, 1959, complainant shipped one truck- 
load consisting of 550 sacks of cabbage from Humboldt, Tennes- 
see, to respondent at Anna, Illinois, as directed by respondent. 
The shipment was received and accepted by respondent upon ar- 
rival. 

5. Respondent made a reasonable effort to sell the cabbage, 
but was unable to do so. 


6. On or about May 27, 1959, respondent agreed to place the 
truckload of cabbage with Welch & Company of Columbus, Ohio, 
for sale on consignment. This agreement was negotiated through 
Friedman & Broussard, a brokerage firm in Lafayette, Louisiana, 
to whom respondent agreed to pay ten cents per pack brokerage. 
It was agreed further that Welch & Company would deduct ten 
cents per sack from the sale price for its brokerage. 


7. On or about May 28, 1959, the shipment arrived at Colum- 
bus, Ohio. Welch & Company was unable to find a purchaser 
for the cabbage and placed the load in cold storage. 


8. On or about June 17, 1959, Welch & Company sold 100 
sacks of cabbage at 55 cents per sack and 100 sacks at 60 cents 
each, On or about June 30, 1959, it sold an additional 100 sacks 
of the cabbage for 60 cents per sack. On or about July 3, 1959, 
the cold storage company dumped the remainder of the load of 
cabbage because of its deteriorated condition. 


9. On or about July 17, 1959, Welch & Company remitted the 
net proceeds of the sale of the cabbage in the amount of $43.69 
to Friedman & Broussard, which firm, in turn, remitted this en- 
tire amount to respondent without deducting any brokerage. 
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10. On or about May 30, 1959, respondent paid the trucker 
$300.65 for the transportation of this load of cabbage, including 
icing charges, from Humboldt, Tennessee, to Columbus, Ohio. In 
August 1959, respondent advised complainant of this payment by 
letter and enclosed all of his files in the transactions. 


11. No payments have been made to complainant on account 
of this transaction and respondent has not recovered any part of 
the freight charges paid to the trucker on the load. 


12. The informal complaint was filed on December 17, 1959, 
which was within 9 months after the accrual of the causes of 
action. 


CONCLUSIONS 


Complainant contends that respondent’s authority was limited 
to the outright sale of this truckload of cabbage and that he had 
no authority to place the load with another firm for sale on con- 
signment, or to employ a broker, without getting complainant’s 
consent. Complainant says, further, that respondent failed in his 
duty as a commission merchant by not reporting to complainant 
that the shipment was sent to Welch & Company at Columbus, 
Ohio, for sale on consignment until ten days after the date of 
shipment. 


The evidence on these points is contradictory. Complainant tes- 
tified that he sold all of his cabbage through respondent in 1957, 
1958, and 1959, and that in only one instance which was in 1957 
did respondent place a load on consignment and complainant told 
him not to do so in the future. Complainant further testified that 
a day or two before May 26, 1959, the beginning of cabbage ship- 
ments, respondent telephoned and offered to sell complainant’s 
cabbage at the market price and charge complainant ten cents 
per sack commission. According to complainant he agreed to 
place 550 bags with respondent who said to send the load to 
respondent at Anna, Illinois. Complainant testified that he did 
not authorize respondent to place the cabbage with another 
dealer for sale on consignment. As to the matter of notice, com- 
plainant testified that respondent did not tell him that this cab- 
bage had been delivered to Welch & Company at Columbus, Ohio, 
for handling on consignment until approximately 10 days after 
shipment from Humboldt. Complainant further testified that 
he did not know Friedman & Broussard acted as broker in the 
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transaction until he was so advised by respondent in August 
1959. 

Respondent’s version of the transaction was that complainant 
placed the load of cabbage with him to be sold on the best basis 
possible. Respondent said that he talked to complainant several 
times each day during the cabbage season and let complainant 
know what was happening to each load. He said that following 
arrival of the load in question at Anna, Illinois, he made every 
reasonable effort to sell it but could find no purchaser; that he 
then tried to find a dealer who would take the shipment on a 
consignment basis; and that the only one who could help him 
was Friedman & Broussard which firm told him to send the 
cabbage to Welch & Company at Columbus, Ohio, for sale on con- 
signment. Respondent testified further that he told complainant 
about his arrangement at the time, since neither of them knew 
what to do with the load, they agreed that it should be sent to 
Welch & Company. Respondent said that many of the loads of 
cabbage which he received from complainant in 1957, 1958, and 
1959 were placed with other dealers for sale on consignment with 
complainant’s full knowledge and consent and that complainant 
specifically instructed him to place some of the loads with certain 
dealers for handling. According to respondent, he received a 
number of loads of cabbage from compainant in 1959 after the 
load in question, four of which were also placed with dealers for 
sale on consignment with complainant’s full knowledge and con- 
sent. The testimony of respondent was corroborated by that of 
John C. Welch, the owner of Welch & Company, and E. H. Fried- 
man, the owner of Friedman & Broussard. These witnesses testi- 
fied that they did not charge any brokerage or commission for 
their services in the transaction, 

From this evidence, we conclude that complainant has failed to 
sustain his burden of proof that respondent breached his duty by 
placing this load of cabbage with Welch & Company for sale on 
consignment or that he failed to notify complainant of this dispo- 
sition of the load. Accordingly, the complaint should be dis- 
missed. 

Respondent makes counterclaim for $300.65, which he allegedly 
paid to the trucker for the transportation of this load of cabbage, 
including icing charges. The evidence shows that respondent 
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hired the truck which was owned by Ray Turkington, of Anna, 
Illinois, and paid the freight bill. There is no question that it was 
the understanding of the parties that the freight on the ship- 
ment was to be paid by respondent and that he was to deduct 
such amount from the proceeds of the sale of the cabbage and 
remit any balance to complainant. Here the proceeds received by 
respondent were only $43.69, leaving respondent a freight deficit 
of $256.96. 


Complainant in his brief states that respondent’s claim would 
be valid were it not for the fact that respondent expressly 
waived his right to reimbursement. In this connection, complainant 
testified that in August 1959, respondent told complainant he could 
forget about the truck bill since the proceeds realized were only 
$43.69. Respondent testified that he wrote a letter to complainant 
in August 1959, enclosing his files on the transaction, in which 
he stated he would like to get the freight charges. Neither party 
put the letter in evidence. Assuming, however, that respondent 
told complainant he was released from liability for the freight 
charges, it would have no effect here. A mere oral statement by a 
creditor to his debtor that the debt is discharged and the debtor 
released is not legally operative as a discharge. 5 Corbin on Con- 
tracts §1240. It is concluded that the failure of complainant to 
reimburse respondent for the balance of the freight charges paid 
by respondent, $256.96, is in violation of section 2 of the act. 
Reparation should be awarded respondent in that amount, with 
interest. 


ORDER 
The complaint is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $256.96, with interest thereon 
at the rate of 5 percent per annum from July 1, 1959, until paid. 


The facts shall be published. 
Copies of this order shall be served on the parties. 


(No. 7572) 


KELLER-SICHERMAN v. SUWANEE RIVER VALLEY PRODUCE Co. 
PACA Docket No. 8251. Decided January 15, 1962. 
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Failure to Deliver—Damages 


Respondent failed to deliver the produce purchased by complainant and 
respondent is ordered to pay to complainant the difference between the 
delivered cost and the market value of the shipment at the time it should 
have been delivered. 

Mr. Marvin A. Sicherman, of Cleveland, Ohio, for complainant. Mr. Miller 
Long, of Trenton, Florida, for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on October 20, 1960, complainant seeks 
reparation in the amount of $687.50, alleged to be the damage 
sustained as a result of respondent’s failure to deliver a carload 
of watermelons purchased by complainant in June 1960. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
December 9, 1960. A copy of the report of investigation was 
served upon complainant’s attorney on December 10, 1960. Re- 
spondent filed an answer on January 9, 1961, denying liability 
and averring that respondent agreed to sell the watermelons to 
complainant only if respondent was able to obtain a carload of 
U. S. No. 1 grade melons. 


The parties did not request an oral hearing, and the issues 
were submitted in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice (7 
CFR 47.20). Pursuant to such procedure, complainant filed an 
opening statement, which included depositions of Richard Coynes 
and Melvin Magden. Respondent requested that its verified an- 
swer and exhibits attached thereto be considered as its answering 
statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Dave Keller and 
Harry Sicherman, doing business as Keller-Sicherman, whose 
address is 4000 Orange Avenue, Cleveland, Ohio. 


2. Respondent, Suwanee River Valley Produce Co., is a cor- 
poration whose address is Box 13 C, Trenton, Florida. At the 
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time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about June 27, 1960, in the course of interstate com- 
merce and by oral contract, respondent sold to complainant a 
carload of U. S. No. 1 Blackstone watermelons, 26 to 28 lb. aver- 
age, at $1.25 per cwt., f.o.b. Trenton, Florida, for shipment to 
Cleveland, Ohio. 


4. The contract was negotiated by L. A. Bockstahler & Co., 
a broker at Cleveland, Ohio. The broker issued and forwarded to 
the parties a Brokers Standard Memorandum of Sale on June 27, 
1960, showing the terms of the contract of purchase and sale. 


5. Respondent failed to ship a carload of watermelons to com- 
plainant pursuant to the contract, and wired its broker on June 
29, 1960, as follows: “UNABLE TO SHIP CAR ROUNDS BE- 
CAUSE OF GRADE DEFECT. YOUR CAR UNLOADED AND 
SOLD TO TRUCK.” 


6. The formal complaint was filed on October 20, 1960, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The complaint involved in this proceeding is based upon a 
failure to ship a carload of Blackstone watermelons which was 
purchased by complainant from respondent. Respondent’s as- 
serted defense for failing to deliver is that the sale was contin- 
gent upon availability of a carload of U. S. No. 1 watermelons; 
that respondent was unable to obtain a carload of U. S. No. 1 
melons at Trenton, Florida, or anywhere else in the State of 
Florida; that respondent notified complainant that the grade of 
melons ordered was not available; that respondent was not in- 
structed by complainant or the broker to ship an “unclassified” 
car of melons; and that respondent is not liable for complainant’s 
alleged damage. 


The evidence does not support respondent’s contention that the 
sale was made subject to availability. The Brokers Standard 
Memorandum of Sale shows an unqualified sale of a “vent car” 
of U. S. No. 1 Blackstone watermelons, 26 to 28 pound average, 
at a price of $1.25 per cwt., f.o.b. Florida shipping point. The 
memorandum contains no qualifying words such as “subject to 
availability,” or other similar language. There is nothing in the 
evidence to indicate that respondent made any objection to the 
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terms of the contract as set forth in the Standard Memorandum 
of Sale. During the investigation conducted by the Department, 
the broker wrote the Department on August 15, 1960 (Exhibit 
No. 3 attached to the report of investigation) that on June 27, 
1960, respondent confirmed the sale of a carload of U. S. No. 1 
Blackstone watermelons, to be shipped on that date to complain- 
ant. The broker states that, “At no time during our conversation 
was there anything said about confirming the car subject to the 
watermelons making US #1 grade. It definitely was confirmed 
as US #1 and not subject to making US #1.” The broker stated 
further that on June 28, respondent called the broker and ad- 
vised that it had only partly loaded the car and that they would 
get it out on the 28th if complainant still wanted the car. The 
broker stated that respondent was advised it would be satisfac- 
tory to complainant to ship the car on June 28, which would 
still get it to Cleveland for the July 4th business. Based upon 
the evidence, we conclude that respondent has failed to sustain 
the burden of proving its affirmative defense that the contract 
was made subject to availability of U. S. No. 1 watermelons. Re- 
spondent’s failure to ship on June 27 or June 28 a carload of 
U. S. No. 1 Blackstone watermelons to complainant was in viola- 
tion of section 2 of the act. 


Complainant is entitled to recover from respondent any dam- 
ages it can show were sustained as a result of respondent’s fail- 
ure to deliver. Complainant alleges in its complaint that it “suf- 
fered loss and was damaged in the sum of $687.50, being the 
difference between the delivered cost of said commodity and the 
amount complainant would have received for same through sales 
on the Cleveland, Ohio market.’’ Complainant’s claim is clearly 
based upon a loss of profits. It has long been held by the Depart- 
ment that loss of profits is recoverable only as special damages. 
In order to recover special damages based upon a loss of profits 
from a resale, it must be shown that such damages were within 
the contemplation of the parties at the time the contract was 
made. This, in turn, requires proof that the seller entered into 
the contract with knowledge of the terms of the contract of 
resale and with knowledge that a replacement purchase could not 
be made in the event of a breach. A. R. Associates v. Sacramento 
Frosted Foods Co., 16 A. D. 157; Quality Potato Co. v. Cooney 
& Korshak, 13 A. D. 1104; C & S produce Co. v. L. N. Coxe, 
8 A. D. 615. The evidence does not establish that complainant at 
the time of the transaction involved herein had entered into any 
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contract or contracts for resale of the watermelons in question. 
Rather, it is indicated that complainant expected to resell the 
watermelons in job lots on the Cleveland market. If complainant 
had the watermelons sold, there is no evidence that respondent 
was advised of that fact or of the terms of the resale contract or 
contracts. Not having been within the contemplation of the par- 
ties at the time of the transaction, damages for loss of profits 
may not be recovered by complainant. 


As to any claim complainant may have for general damages, 
the measure of such damages would be the difference between 
the delivered cost and the carlot market value of the watermelons 
at the time they should have been delivered at Cleveland. Com- 
plainant has submitted evidence to show that the freight charges, 
based upon previous similar carload shipments from the same 
area, would have amounted to $454.15. The evidence also indi- 
cates that a ventilated carload shipment would contain about 
1,250 melons, averaging 26 to 28 pounds each. On the basis of 
the contract price of $1.25 per cwt., plus freight charges, com- 
plainant states that the delivered cost per melon would have been 
70¢ each, or a total cost to complainant of $875 for the shipment. 
According to complainant’s evidence, a car shipped from the 
vicinity of Trenton, Florida, to Cleveland, Ohio, on or before 
June 28 would arrive at Cleveland on or before July 2nd. July 2, 
1960, was on a Saturday, and there were no market news reports 
from Cleveland from July 2nd to July 5th, due to the holiday. 
There were no Cannonball or Blackstone watermelons available 
on the Cleveland market on June 30 or July 1, 1960. On July 
5th and 6th, the Cleveland Market News Reports show 28 to 30 
pound melons sold at $1.10, and 24 to 26 pound melons sold at 75¢ 
to 90¢; thus 26 to 28 pound melons, based on quotations available 
at Cleveland on the date nearest to the date the watermelons 
should have been delivered, would have a value of 90¢ to $1.10. 
It has been held in the past by the Department that the lowest of 
wholesale or job-lot prices may be considered as evidence of car- 
lot prices. Ligon Produce Co. v. Spinale Bros., Inc., 13 A. D. 
515; M. B. Feren Produce Co. v. Marion B. Odom, 16 A. D. 165. 
See also Northwestern Fruit Co. v. Cooperative Producers, Inc., 
et al, 15 A. D. 144. Taking the lowest quotation on July 5th and 
6th as being representative of the carlot price would make 90¢ 
per melon as the market value of the watermelons at the time 
they should have been delivered at Cleveland. The carload of 
1,250 melons, at 90¢ each, would give a total market value for 
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the shipment of $1,125. Deducting the delivered cost of $875 
from the market value the watermelons would have had at the 
time they should have been delivered shows complainant’s dam- 
ages to be $250. Complainant should be awarded reparation in 
this amount, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $250, with interest 
thereon at the rate of 5 percent per annum from August 1, 1960, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 7573) 


DEAN-OSKING Co. v. JOSEPH NORTHWEST. PACA Docket No. 
8428. Decided January 23, 1962. 


Acceptance—L iability 
Respondent accepted the shipment and is liable for the contract price. 
Complainant and respondent, pro se. Mr. Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 22, 1961, and the 
formal complaint was filed May 12, 1961. Complainant seeks an 
award of reparation in the amount of $1,150, which is alleged 
to be the balance of the purchase price of one carload of potatoes 
sold to respondent on February 14, 1961. 


A copy of the Department’s report of investigation was served 
upon complainant on May 27, 1961. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent on May 29, 1961. Respondent filed an answer on June 
15, 1961, admitting the contract but denying the other material 
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allegations of the complaint. Respondent requested an oral hear- 
ing. 

An oral hearing was held at Yakima, Washington, on October 
10, 1961. Respondent was not present nor represented. On be- 
half of complainant, the deposition of Norine F. Holter was 
offered and received in evidence. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Dean-Osking Co., is a corporation whose ad- 
dress is Hatton, North Dakota. 


2. Respondent is an individual, Hilliard H. Joseph, doing 
business as Joseph Northwest, whose address is Post Office Box 
581, Yakima, Washington. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about February 14, 1961, in the course of interstate 
commerce, complainant sold to respondent one carload of 500 
100-lb. bags of U.S. No. 1, Size A, Red Pontiac potatoes at the 
agreed price of $3.10 per bag delivered Walla Walla, Washington. 
It was specified in the contract that the potatoes were to be 
shipped to Washington State Penitentiary, Walla Walla, Wash- 
ington, on February 28, 1961. The contract between the parties 
was negotiated by Big Apple, Inc., a broker located at 1104 West- 
ern Avenue, Seattle, Washington. 


4. On February 27, 1961, complainant shipped from Hatton, 
North Dakota, to Washington State Penitentiary at Walla Walla, 
Washington, in car FHIX 41333, 500 bags of potatoes which met 
contract requirements. 


5. Upon arrival at destination point, the potatoes were ac- 
cepted. 


6. The total purchase price of the potatoes was $1,550, of 
which sum respondent has paid complainant only $400. 


7. The formal complaint was filed on May 12, 1961, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The contract between the parties as set forth in the findings of 
fact was alleged in the complaint and admitted in respondent’s 
answer. All other material allegations of the complaint as set 
forth in the findings of fact were denied in respondent’s answer. 
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In support of the allegations contained in the formal com- 
plaint, complainant submitted in evidence the deposition of its 
Vice-President and Sales Manager, Norine F. Holter, who testi- 
fied to the accuracy of the facts contained in the complaint and 
offered documentary proof in support thereof. Respondent has 
submitted no evidence in this proceeding in support of the 
denials contained in his answer. On the other hand, in a letter 
written by respondent to the Department on March 25, 1961, 
which is Exhibit No. 3 to the Department’s report of investiga- 
tion, respondent by implication admits acceptance of the potatoes 
when expressing the hope complainant would give him 30 days to 
make payment. 


On the basis of the evidence, we must conclude that respond- 
ent is indebted to complainant in the amount of $1,150, being the 
balance due on the purchase price of the carload of potatoes in- 
volved herein. Respondent’s failure to pay complainant this 
amount is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,150, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $1,150, with inter- 
est thereon at the rate of 5 percent per annum from April 1, 
1961, until paid. 

The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 7574) 


VICTOR PRODUCE v. MOUNTAIN PRODUCE COMPANY, INC. PACA 
Docket No. 7879. Decided January 25, 1962. 


Acceptance—Failure to Prove Breach of 
Contract—Liability 


It is concluded that respondent failed to prove that the implied warranty 
of suitable shipping condition applied to these shipments and also failed 
to prove a breach even if the implied warranty had applied. Respondent 
accepted the shipments and is liable for the contract price. 


Mr. Charles J. Mullen, Jr., of Cortland, New York, for complainant. Mr. 
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George B. Cooley, of Hillsville, Virginia, for respondent. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 7, 1960, complainant al- 
leges that he sold to respondent two truckloads of cabbage on 
August 28, 1959; that one of the truckloads of cabbage was de- 
livered to respondent on August 30 and the other on September 
3; and that respondent has paid complainant only $350 of the 
contract price, leaving a balance due and owing of $1,089.80. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 29, 1960. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on January 28, 1960. Respondent 
did not file an answer to the formal complaint and on April 8, 
1960, an order of default was issued against respondent. Subse- 
quent thereto, respondent asked that the proceeding be reopened 
and that it be allowed, for good cause shown, to file its proposed 
answer to the formal complaint. The motion was granted and 
by order dated July 25, 1960, the order of April 8, 1960, was 
vacated, respondent’s default was set aside, and its proposed 
answer, previously submitted with respondent’s petition to re- 
open, was accepted for filing, 


In its answer, respondent admits the purchase and receipt 
from complainant of the two lots of cabbage in question, but alleges 
that the cabbage failed to meet contract requirements with re- 
spect to grade. Respondent denies that there is any balance due 
and owing to complainant in connection with these two ship- 
ments. 


An oral hearing was held at Hillsville, Virginia, on April 27, 
1961, at respondent’s request. Complainant appeared and testified 
in his own behalf. Charles Webb also appeared and testified on 
complainant’s behalf. Burlie Newman, E. C. Newman, I. W. 
Simmonds, and H. C. Newman appeared and testified on behalf 
of respondent. Both parties were represented at the hearing by 
counsel. Neither party filed a brief. 


FINDINGS OF FACT 
1. Complainant is an individual, Mannie Siegle, doing busi- 
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ness as Victor Produce, whose address is Little York, New York. 


2. Respondent, Mountain Produce Company, Inc., is a cor- 
poration whose address is Fancy Gap, Virginia. At the time of 
the transactions involved here, respondent was licensed under the 
act. 


3. On or about August 28, 1959, in contemplation of ship- 
ment in interstate commerce, complainant sold to respondent, 
for pick-up by respondent’s truck on August 30, 1959, 650 50- 
pound bags of cabbage, Harris variety, U.S. No. 1 grade at load- 
ing point, Little York, New York, at a price of $1.15 per bag, 
or a total contract price of $747.50. 


4. Pursuant to the contract set forth above, complainant, on 
August 30, 1959, loaded cabbage meeting contract requirements 
onto a truck furnished by respondent for that purpose, which 
cabbage was received and accepted by respondent and was there- 
after transported outside the State of New York. 


5. On or about August 31, 1959, in contemplation of shipment 
in interstate commerce, complainant sold to respondent, for pick- 
up by respondent’s truck on September 2, 1959, 602 50-pound 
bags of cabbage, Harris variety, U.S. No. 1 grade at loading 
point, Little York, New York, at a price of $1.15 per bag, or a 
total contract price of $692.30. 


6. Complainant, pursuant to the contract set forth above, cut 
and bagged cabbage meeting contract requirements and had the 
cabbage ready for loading onto respondent’s truck on September 
2. Respondent’s truck however, did not arrive in Little York 
until the following day, September 3, at which time the cabbage 
was loaded onto respondent’s truck, and was received and ac- 
cepted by respondent and was thereafter transported outside the 
State of New York. 


7. Respondent has paid $350 to complainant on account of 
these transactions. 


8. The formal complaint was filed on January 7, 1960, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 


No issue is presented with respect to respondent’s acceptance 
of the cabbage involved herein. Accordingly, having accepted the 
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cabbage, respondent is liable to complainant for the agreed pur- 
chase price thereof, less provable damages sustained by respond- 
ent as a result of any breach of warranty by complainant. The 
burden of proving both the warranty and the breach, by a pre- 
ponderance of the evidence, rests upon respondent. 


Respondent alleges that it purchased the two loads of cabbage 
in question from complainant, with the express understanding 
that such cabbage was to be U.S. No. 1 grade at the time it was 
picked up from complainant at loading point in Little York, New 
York. Respondent further alleges, in substance, that both loads 
of cabbage were so badly deteriorated at the time they reached 
Miami, Florida, as to make it unlikely and improbable that these 
loads were U.S. No. 1 grade at the time of loading in Little 
York, New York, as required by the terms of the agreements 
between the parties. 


The principal documentary evidence produced by respondent in 
support of the alleged breach is the Federal inspection certificate 
representing an inspection purportedly made of the load of cab- 
bage shipped from New York State on August 30. This certificate 
contains the following relevant information: 


“Market: Miami, Fla. 
“Date: Sept. 3, 1959 
“Time: 10:00 a.m. 


“Name of applicant: Turner Produce Company, Miami, 
Florida 


“Where Inspected: Applicant’s Refrig. #1 


“Products Inspected and Distinguishing Marks: Cabbage in 
open mesh bags printed ‘New York State cabbage, net 50 
Ibs.’ Applicant states 530 bags. 


“Condition: Mostly fresh and crisp, wrapper leaves show 
good green color. Average 3% damaged by Black Rot. Decay 
in most sacks from 4 to 40%, many none, average approx- 
imately 13% Bacterial Soft Rot early stages, affecting 1 to 3 
outer head leaves.” 


The second load of cabbage, shipped from New York State on 
September 3, was not inspected in Miami but respondent’s presi- 
dent, E. C. Newman, testified at the oral hearing that this load 
revealed rot or decay on arrival in Miami and was sold there 
for $150 to a “junk dealer.” Neither of the loads was federally 
inspected at shipping point. 
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Respondent urges that the inspection certificate reproduced in 
part above is indicative of the fact that these loads of cabbage 
were not U.S. No. 1 grade at loading point in New York State. 
We consider this position untenable. The certificate in question is 
the result of an inspection made of a portion of one load of cab- 
bage for the purpose of determining condition only at Miami, 
that is, the decay factors that could and probably did develop in 
transit. It lists none of those permanent quality characteristics 
which are necessary to establish the grade of the product in- 
spected. Thus the certificate is inadequate to establish the fact 
for which it is submitted in evidence by respondent, namely, 
that the cabbage was not U.S. No. 1 at shipping point. 


While respondent submits this certificate as proof that the cab- 
bage was not U.S. No. 1 at shipping point, and while we conclude 
that it is inadequate as proof to establish this point, we think 
perhaps that respondent, in reality, is attempting to prove that 
the implied warranty of suitable shipping condition applies to 
these shipments, that this warranty was breached by complain- 
ant, and that the certificate in question is sufficient to establish 
such breach. In short, it appears that respondent may be arguing 
that the cabbage involved herein was abnormally deteriorated 
upon arrival in Miami, for cabbage which was purchased in New 
York State as U.S. No. 1 grade only a few days before. 


But even if we were to decide, arguendo, that the implied war- 
ranty of suitable shipping condition was applicable in this case, 
we would still conclude that respondent had failed to establish a 
breach of this warranty. Respondent relies heavily upon the in- 
spection made in Miami on September 3, 1959, as evidence of the 
condition of the cabbage involved herein. This certificate, how- 
ever, purports to cover only a part of one shipment, and there 
are serious and unresolved doubts as to whether this cabbage is 
the same as that which complainant sold to respondent. While 
we do not question the accuracy of the certificate, we do question 
the identity of the cabbage of which the inspection was made. 
Since this is respondent’s principal evidence of breach, and since 
respondent has failed to establish the question of the identity 
of the load represented by the certificate, we conclude that no 
breach has been proved by respondent, even if the warranty had 
applied. 

The contract prices of the two loads of cabbage involved herein 
are are $1,439.80. Complainant has received from respondent 
$350 as an undisputed amount due in connection with these 








72 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 21 A.D. 72 






























transactions. Subtracting this payment from the contract price 
leaves $1,089.80 due and owing to complainant. Respondent’s 
failure to pay this sum is in violation of section 2 of the act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,089.80, with interest at 
the rate of 5 percent per annum from October 1, 1959, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 7575) 


MoRRIS KARP & SON v. EASTERN POTATO DEALERS, PACA Docket 
No. 8411. Decided January 29, 1962. 


Petition for Reconsideration—Dismissal 


The order of December 4, 1961, is supported by the evidence and by the law 
applicable thereto. Respondent’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). On December 4, 1961, an order was issued awarding 
reparation to complainant against respondent in the amount of 
$675, with interest. A copy of this order was served upon re- 
spondent on December 7, 1961. On December 11, 1961, respond- 
ent advised that he intended filing a petition for reconsideration 
of the order of December 4. On December 19, 1961, a stay order 
was issued staying the order of December 4, 1961, pending the 
issuance of a further order in this proceeding and giving re- 
spondent additional time, to January 8, 1962, in which to file his 
petition. Respondent filed his petition for reconsideration on Jan- 
uary 5, 1962. 


Upon reconsideration of the order of December 4, 1961, we 
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find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of issuing such 
order. In our opinion, that order is supported by the evidence 
and by the law applicable thereto. Accordingly, respondent’s peti- 
tions is hereby dismissed without prior service upon complainant. 


~The reparation awarded in the order of December 4, 1961, 
shall be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7576) 


PACA Docket No. 8298. Dismissed January 9, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7577) 


PACA Docket No. 8590. Dismissed January 9, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7578) 


PACA Docket No. 8545. Dismissed January 15, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7579) 


PACA Docket No. 8536. Dismissed January 22, 1962, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 7580) 


PACA Docket No. 8566. Dismissed January 22, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7581) 


PACA Docket No. 8576. Dismissed January 22, 1962, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7582) 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. SAM’S PRODUCE. 
PACA Docket No. 8601. Reparation of $495 with 5 percent 
interest from March 1, 1961, awarded complainant against 
respondent in order issued January 10, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7583) 


KENNEDY & KRATZER, INC. v. NOTTOLI BRos. PACA Docket No. 
8552. Reparation of $3,625 with 5 percent interest from Octo- 
ber 1, 1960, awarded complainant against respondent in order 
issued January 15, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7584) 


C. W. ROBERTS PACKAGED PRODUCE v. JAMES WRIGHT. PACA 
Docket No. 8602. Reparation of $1,056.50 with 5 percent inter- 
est from May 1, 1961, awarded complainant against respond- 
ent in order issued January 22, 1962, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 7585) 


J. H. MEIDL Co. v. CORNETT DISTRIBUTORS, INC. PACA Docket 
No. 8608. Reparation of $1,000 with 5 percent interest from 
July 1, 1961, awarded complainant against respondent in order 
issued January 23, 1962, by Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7586) 


Rocco CIPOLLA v. DOMINICK PETTINELLA & SONS. PACA Docket 
No. 8521. Order issued January 12, 1962, by Thomas J. Flavin, 
Judicial Officer. 





